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STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT 


The State of Minnesota, 
by Hubert H. Humphrey, III, 
its attorney general, 
and 

Blue Cross and Blue Shield 
of Minnesota, 

Plaintiffs, 

vs. File No. Cl-94-8565 

Philip Morris Incorporated, R.J. 

Reynolds Tobacco Company, Brown 
& Williamson Tobacco Corporation, 

B.A.T. Industries P.L.C., Lorillard 
Tobacco Company, The American 
Tobacco Company, Liggett Group, Inc., 

The Council for Tobacco Research-U.S.A., 

Inc., and The Tobacco Institute, Inc., 

Defendants. 
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1 (The following is the continued Deposition 

2 of F. ROSS JOHNSON, taken pursuant to Notice of 

3 Taking Deposition, by videotape, at the offices of 

4 Womble Carlyle Sandridge & Rice, Attorneys at Law, 

5 1275 Peachtree Street N.E., Suite 700, Atlanta, 

6 Georgia, on September 12, 1997, commencing at 

7 approximately 9:03 o'clock a.m.) 

8 
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On Behalf of Lorillard Tobacco Company: 
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Attorneys at Law 

2800 Minnesota World Trade Center 
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PROCEEDINGS 
(Witness previously sworn.) 

F. ROSS JOHNSON, 

called as a witness, being previously 
sworn, was examined and testified as 
follows: 

ADVERSE EXAMINATION (cont'd.) 

BY MR. FINZEN: 


Q. Good morning, Mr. Johnson. 

A. Good morning. 

Q. Let me remind you that you are under oath again 
today, and also let's try real hard today to wait for 
one another to finish talking. 

A. Do you think we can do it? 

Q. I think we can. We've got to make a better 

effort at it. It's very difficult for the reporter 
if we don't. 

Mr. Johnson, do you believe that smoking 
cigarettes causes lung cancer? 

A. It may. 

Q. Do you believe that it causes other types of 
cancer other than lung cancer? 

A. I don't know. 

Q. Do you believe that smoking cigarettes causes 
emphysema? 
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1 

A. 

It may. 




2 

Q. 

Do you believe that 

smoking cigarettes 

causes 

3 

heart disease? 




4 

A. 

It may. 




5 

Q. 

Do you believe that 

smoking cigarettes 

has 

6 

caused any of these diseases to precipitate 

the death 

7 

of 

any person? 




8 

A. 

May. 




9 

Q. 

When you say "may," 

what do you mean? 


10 

A. 

I don't know. They 

say it may, the 

authorities. 

11 

Q. 

Which authorities are you referring 

to? 


12 

A. 

Surgeon general. 




13 

Q. 

In fact there are — 

virtually all 

of the 

14 

scientists who've reported on the issue 

have 

reported 

15 

that cigarette smoking is 

linked to lung 

cancer; 

16 

isn 

't that correct? 




17 

A. 

I don't know. I've 

never seen that 

• 


18 


(Interruption by the reporter. 

) 


19 


(Telephone interruption.) 



20 

Q. 

And do you have any 

other basis for 

stating your 

21 

answer to be that it may 

other than what 

you've seen 

22 

reported by authorities? 




23 

A. 

And what goes on the 

product. 



24 

Q. 

I'm sorry? 




25 

A. 

And what goes on the 

product. 
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Q. Okay. What is it in particular you're referring 
to about what goes on in the product? 

A. The warning label. 

Q. Any other basis for your answer that it may be 
linked to — smoking may be linked to these diseases? 
A. No. 

Q. While you were at RJR Nabisco, were there others 
inside of the company who believed that smoking was 
related to lung cancer — 

A. There could be. 

Q. — as a cause? 

A. There could be. 

Q. All right. Are there any in particular that you 
recall? 

A. No. 

Q. Can you — 

Can you think of even one research scientist 
inside of RJR who expressed the opinion that smoking 
cigarettes was linked to any of the diseases that I 
mentioned a moment ago? 

A. Not to me. 

Q. Did anybody report to you that there were 
scientists inside of RJR who held that belief? 

A. No. 

Q. In light of the authorities you mentioned who 
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were reporting that there was a link between smoking 
and these diseases, did it seem remarkable to you as 
CEO of the company that there weren't any scientists 
inside of RJR who held a similar belief? 

MS. McDOLE: Objection to the form. 

A. There was all kinds of studies and lots of 
opinions. I'm not a scientist. 

Q. I understand. I'm asking — I'm asking you now 
as a — 

A. No. 

Q. — chief executive of the company. 

A. No. 

Q. In light of the number of authorities outside of 
the company who were reporting a causal link between 
smoking and these types of diseases that I've 
mentioned, did you find it in any way startling that 
there weren't scientists inside of RJR who held a 
similar belief? 

A. No. 

MS. McDOLE: Well objection on numerous 
grounds to that question, total lack of foundation. 

A. No. 

Q. Outside of people inside of the tobacco 
industry, those scientists who worked at RJR and 
other tobacco companies and their paid consultants, 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/tiel/iqttp§aOO/pdfi ndustrydocuments.ucsf.edu/docs/fzhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

214 

do you know of any credible doctor or scientist who 
disputes the causal link between smoking and any of 
these diseases? 

MS. McDOLE: Objection to the form. 

A. I think there were several. 

Q. Any that you can name? 

A. No. 

Q. If while you were the chief executive of RJR 
Nabisco anyone inside the company had told you that 
he or she believed there was a causal link between 
smoking and any of these diseases that I've 
mentioned, would you have told the public? 

MS. McDOLE: Objection, hypothetical. 

A. I don't know. Never happened. 

Q. But if it had happened, as CEO would you have 
told the people? 

MS. McDOLE: Same objection. 

A. I can't answer that. 

Q. And would you have told the public if that had 
happened while you were CEO even if your competitors 
weren't reporting that? 

A. I can't answer that. 

Q. Are you aware that even though there has not 
been a public statement from RJR that any of these 
diseases are linked to smoking, that it was known 
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inside of the company that there was a causal link? 

MS. McDOLE: Objection, misrepresentation. 
A. I don't know. 

Q. Has anyone ever shown you any documents that 
would reflect a belief that there was a causal link 
between smoking and cancer as early as 1958? 

A. No. 

(Discussion off the stenographic record.) 

Q. Mr. Johnson, I'm now going to show you what's 
been previously marked in this litigation as 
Plaintiffs' Exhibit 304. 

MR. FINZEN: And before I do that, for the 
record I want to state this is a BATCo Limited 
document. The notice of this deposition was given to 
everyone through liaison counsel, there's been no 
objection from anyone other than people present in 
this room with regard to the use of documents here 
with the knowledge that Mr. Johnson has not signed 
the confidentiality agreement, and I intend to 
proceed by using this document. 

BY MR. FINZEN: 

Q. Showing you what's been marked as Plaintiffs' 
Exhibit 304 previously in this litigation, this is a 
document titled "REPORT ON VISIT TO U.S.A. AND 
CANADA, 17th APRIL - 12th MAY, 1958," by H. R. 
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1 Bentley, D. G. I. Felton and W. W. Reid, Bates 

2 numbers 105408490 through 105408499. 

3 Is this a document that you have seen before, 

4 Mr. Johnson? 

5 A. No. 

6 Q. This is a document, as the title states, that 

7 reports on a visit by these gentlemen from BATCo to 

8 various of the tobacco companies and research 

9 centers, as well as the tobacco industry research 


10 

council that are shown on 

page two of 

the 

document. 

11 

Do 

you have that in front 

of you? 



12 

A. 

Umm-hmm. Yeah. 




13 

Q. 

Do you recognize — 




14 

A. 

Which is page 2 now? 

"Page 2" is 

the 

page at 

15 

the 

top? 




16 

Q. 

I'm sorry, the second 

page of the 

document. 

17 

A. 

With all the names? 




18 

Q. 

Correct. It has "ITINERARY" at the top. 

19 


Are you familiar with 

the TIRC New York? 

20 

A. 

No. 




21 

Q. 

Are you familiar with 

an organization 

known as 

22 

the 

tobacco industry research council? 



23 

A. 

No. 




24 

Q. 

Do you know that RJR 

was a member 

of 

the tobacco 

25 

industry research council? 
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1 

A, 

No. 


2 

Q. 

Let me — Let me ask you — 


3 


MR. FINZEN: Do we have the 

exhibits? 

4 


THE REPORTER: Yes. 


5 

Q. 

Take a look at the top exhibit, yes, from 

6 

yesterday which was previously marked 

— 

7 

A, 

The 1954 one? 


8 

Q. 

— as Sistad Exhibit 2, yes. The 

Frank 

9 

Statement. 


10 

A, 

Yes . 


11 

Q. 

At the bottom there in bold it — 

it says, the 

12 

"Tobacco Industry Research Committee," 

I've been 

13 

saying "council," I stand corrected. 

Does that 

14 

change the answer to your questions about — 

15 

A, 

No. 


16 

Q. 

— TIRC? 


17 


Do you see on the right-hand side 

who the 

18 

sponsors — 


19 

A, 

Yes. 


20 

Q. 

— are of the Tobacco Industry Research 

21 

Committee? 


22 

A, 

In 1954. 


23 

Q. 

Correct. 


24 

A, 

Right. 


25 

Q. 

And R.J. Reynolds company is listed as a 
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1 sponsor; correct? 

2 A. I see it. 

3 Q. Do you have any knowledge that at any time 

4 between 1954 and 1958 R.J. Reynolds ceased to be a 

5 sponsor of the Tobacco Industry Research Committee? 

6 A. I have no idea. 

7 Q. Do you recognize any of the names on the 

8 itinerary other than the tobacco companies? 


9 

MR. 

BRANCH: Are you . 

now back 

to Exhibit 

10 

304 or whatever it was? 



11 

MR. 

FINZEN: Correct. 

That's 

correct, 

12 

Exhibit 304, 

on the itinerary page. 


13 

MR. 

LAYDEN: Bruce, I 

'm sorry. 

I don't mean 

14 

to break your 

question. Do you 

know if 

this was 

15 

designated as 

confidential by B 

.A.T.? 


16 

MR. 

FINZEN: I do not 

• 


17 

MR. 

LAYDEN: Okay. I 

obviously cannot 


18 object on behalf of B.A.T., but to the extent this 

19 was designated as a confidential document, I believe 

20 what you're doing in showing it to a witness who has 

21 not signed the confidentiality order is a violation 

22 of the confidentiality order. I don't know whether 

23 all defendants had notice of the fact that this 

24 witness wasn't going to sign the confidentiality 

25 order. They all may have had notice of the 
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deposition. I believe those are two distinct 
issues. 

I'm just lodging the objection at this point to 
this procedure on behalf of Philip Morris so our 
position is clear in the event that this situation 
arises down the road and you do a similar maneuver 
with respect to a Philip Morris document and I'm not 
present. I just want to make my position clear. 

MR. FINZEN: Okay. Just in response for 
the record, we are going to try to clarify this with 
the judge. It's not our responsibility to have these 
orders signed. We believe it's the responsibility of 
the defendant for former employees when they are 
paying counsel and when they are meeting with the 
witness, just as it would be their responsibility to 
have their employees sign this document. We've been 
willing to work with it, work with people on this, 
and it's — we're not going to take the 
responsibility for that. We don't believe it's our 
responsibility. We can notice a deposition and we 
can work with counsel for the defendants in getting 
the — the document signed. If there's a refusal to 
sign, then that's something that the tobacco company 
defendants have got to take control over. 

MR. LAYDEN: Well I disagree with that, 
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1 Bruce, — 


2 

MR. 

FINZEN: 

I understand. 

3 

MR. 

LAYDEN: 

— and I just think what 


4 you're doing is a clear violation of the court's 

5 order. 

6 MS. McDOLE: For the record, we disagree as 

7 well. You know what documents you're going to use, 

8 you can go ahead — you know that there was an issue 

9 about this. You could have gone ahead and notified 

10 people whose documents you were going to use that 

11 there was at least a problem. 

12 MR. LAYDEN: I just don't think you can 

13 ignore the order based on your interpretation that 

14 it's RJR's responsibility to get everybody else to 

15 sign off on the fact that this witness is going to 

16 see confidential documents and not sign the order. 

17 MS. McDOLE: You've decided to show this 

18 witness documents that he's never seen before. 

19 You've shown him dozen of — dozens of documents he's 

20 never seen before. You've decided to show him 

21 documents that he's not seen before that were 

22 produced by another party, and he's had no contact 

23 with these folks who wrote this document. The — 

24 MR. FINZEN: That's enough on the 

25 documents, okay? 
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MS. McDOLE: I haven't interrupted you, and 
I'd appreciate the same courtesy. I just think — 

MR. FINZEN: You're now coaching the 
witness. You're now coaching the witness, though. 

MS. McDOLE: I don't think anyone's 
coaching anyone. I mean, everyone here at this table 
knows darn well that you're showing him lots of 
documents that he's never seen before. If you're 
going to show him other company documents that he's 
never seen before then I think you've got to tell the 
companies to whom you've given notice of the 
deposition that there's an issue about the — about 
the order. 

MR. FINZEN: That's your opinion, and I've 
— and I've expressed to you what my opinion is on 
this. Time doesn't permit us to be running around to 
every defendant when we have a former employee who 
you have control over that won't sign the document. 
It's that simple. 

MS. McDOLE: We don't have any control over 
Mr. Johnson. 

MR. FINZEN: Well, that's fine. We 
understand the positions now. Let's get back to the 
deposition. 

MS. KELLY: I would note for the record 
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that as far as my client, Lorillard documents are 
concerned, I also would have appreciated some advance 
notice, and as of yesterday at the inception of this 
deposition you had indicated to me off the record 
that you didn't believe that you had any Lorillard 
documents, so I also feel that we are entitled to 
some advance notice. 

MR. FINZEN: And you're here, and we've 
already agreed off the record that I will — I will 
do that. 

MS. KELLY: Thank you. 

BY MR. FINZEN: 

Q. Mr. Johnson, the question before you is whether 
you recognize any of the other organizations other 
than the tobacco defendants listed on the itinerary 
on — 

A. The organization or the names? 

Q. Well the names or the organizations. I've — 
First I'd like to start with the organizations. 

A. Well Duke University, Liggett & Myers, yeah, I 
recognize. 

Q. Other than the tobacco defendants, any — the 
Medical College of Virginia, are you familiar with 
that institution? 

A. No. 
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1 Q. Do you know whether they did research for — 

2 A. No. 

3 Q. You'll have to let me finish the questions. 

4 A. Pardon me. Just trying to help you along. 

5 Q. Do you know whether they did any research for 

6 any tobacco companies? 

7 A. No. 

8 Q. Duke University, do you know whether they did 

9 any research for tobacco companies? 

10 A. I believe they did, but it's just hearsay. 

11 Q. Did they do any research for RJR? 

12 A. I can't specifically answer. I would not be 

13 surprised if they did. 

14 Q. Do you know the company A. D. Little, Inc.? 

15 A. Yes. 

16 Q. And what are — what do they do? 

17 A. They're consultants. 

18 Q. Were they consultants to the tobacco industry? 

19 A. I don't know. 

20 Q. Were they consultants to RJR? 

21 A. RJR they were, through Nabisco we did a lot of 

22 work with them. I don't know what they did with 

23 tobacco. They probably did work with them. 

24 Q. Roswell Park Memorial Institute in Buffalo? 

25 A. Don't know them. 
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1 

Q. 

Do you know whether they did any work for 

the 

2 

tobacco industry? 


3 

A. 

I don't know them. 


4 

Q. 

Yale University, do you know whether they 

did - 

5 

A. 

No. 


6 

Q. 

— any work for the tobacco industry? 


7 


The Biological Research Institute in Cambridge? 

8 

A. 

No. 


9 

Q. 

The Roscoe Jackson Laboratory in Bar Harbor? 

10 

A. 

No. 


11 

Q. 

The National Cancer Institute in Bethesda? 


12 

A. 

No. 


13 

Q. 

Do you know whether Johns Hopkins did any 

work 

14 

for 

the tobacco industry? 


15 

A. 

No. 


16 

Q. 

Do you know whether New York University did any 

17 

work 

for the tobacco industry? 


18 

A. 

No. 


19 

Q. 

Sloan-Kettering Institute? 


20 

A. 

No. 


21 

Q. 

You don't know whether they did any work? 


22 

A. 

(Shaking head.) 


23 

Q. 

Do you know any of the individuals whose names 

24 

are 

listed on the right-hand side of the page? 


25 

A. 

None. 
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Q. Turn to the third page of the document which has 
page number "2" at the top. It says the — at the 
beginning that "From our contacts in U.S.A. and 
Canada, we sought information on the following:" and 
then it lists several things that were being done on 
the trip. You see that? 

A. Umm-hmm. Yes. 

Q. Number 1 is: "the extent to which it is 
accepted that cigarette smoke 'causes' lung cancer." 
Number 2. "up to date evidence as to the 
carcinogenicity of smoke condensates to animal 
tissues," and number 3. "the extent to which 
extrapolation from animals to man is justified." Do 
you see that? 

A. Yes. 

Q. Do you recognize those as being issues with 
regard to smoking and health that were still 
considered to be issues at RJR when you were the CEO? 
A. No. 

Q. You don't think any of those were — continued 
to be issues in 1987, 1988? 

A. Not for me. 

Q. For people in your research and devel — and 
development department? 

A. I can't answer that. 
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1 Q. For scientists inside of RJR? 

2 A. I don't know. 

3 Q. You don't have any idea one way or the other 

4 whether those remained issues for the company? 

5 A. None. 

6 Q. Do you have any recollection in 1987 and 1988 of 

7 the position that RJR took with regard to whether 

8 smoking causes lung cancer? 

9 A. No. 

10 Q. You don't have a recollection one way or the 

11 other? 

12 A. No. 

13 Q. Do you have any recollection what the position 

14 was at RJR in 1987 and 1988 as to the question of 

15 what smoke condensates were carcinogenic? 

16 A. No. 

17 Q. You're saying you just don't know one way or the 

18 other? 

19 A. That's right. 

20 Q. Do you know whether there was an issue at RJR in 

21 1987 and 1988 whether or not you could extrapolate 

22 information from animal testing to humans? 

23 A. No. 

24 Q. Look at the middle of the — of page 2, page 

25 number 2 on this document, under "'CAUSATION' OF 
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LUNG CANCER," the first sentence of that paragraph 
says: "With one exception (H.S.N. Greene) the 

individuals whom we met believed that smoking causes 
lung cancer if by 'causation' we mean any chain of 
events which leads finally to lung cancer and which 
involves smoking as an indispensable link." You see 
that? 

A. Yes. 

Q. With regard to that definition, as of 1987-1988 
at RJR, do you know whether or not there were 
scientists who agreed with that conclusion? 

A. (Shaking head.) No. 

(Interruption by the reporter.) 

MS. McDOLE: Which conclusion? Objection 
to the form. 

A. No. 

Q. You don't know whether there were or there 
weren't? 

A. (Shaking head.) 

Q. You don't know one way or the other? 

A. No. 

Q. The second paragraph says: "There is no support 
for the view that in the same individual the tendency 
to smoke and to be susceptible to lung cancer are 
each independently an outward expression of some 
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third unknown factor." You see that? 

A. Yes. 

Q. Do you know whether in 1987 and in 1988 there 
were scientists at RJR who held a similar belief to 
that? 

A. No. 

Q. You simply don't know one way or the other? 

A. No. 

Q. If you turn the page to the top of page 3. The 
first paragraph, the first sentence says: "Otherwise 
we found general acceptance of the view that the most 
likely means of causation is that tobacco smoke 
contains carcinogenic substances present in 
sufficient quantity to provide lung cancer when 
acting for a long time in a sensitive individual." 

Do you see that? 

A. Yes. 

Q. In 1987 and 1988 were there scientists inside 
RJR who believed that view to be true? 

A. I don't know. 

Q. You simply don't know one way or the other? 

A. Don't know. 

Q. The visit, as we've seen in the itinerary, 
included a visit to the Tobacco Industry Research 
Committee. Do you recall that? TIRC. 
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1 A. Umm-hmm. 

2 Q. In fact there were I believe four different days 

3 that they visited with the TIRC or the Industry 

4 Technical Committee of TIRC. Is that what it shows? 


5 

A. 

They visited for 

four days? 


6 

Q. 

On four separate 

occasions. 


7 

A. 

Where does it say 

that? 


8 

Q. 

On the itinerary. 



9 


MR. BRANCH: 

Are you asking him to 

go 

10 

to 

the itinerary — 



11 


MR. FINZEN: 

Yes . 


12 


MR. BRANCH: 

— to figure out what 

it 


13 means? 

14 Q. On April 28th, show that they were at TIRC, New 

15 York. 

16 A. And the 10th. 

17 Q. And the 5th of May, the industrial technical 

18 committee of TIRC in Richmond; correct? 

19 A. Is that the same thing? One's in New York, 

20 one's in Richmond. 

21 Q. Right. One is the actual TIRC and one is the 

22 committee of the TIRC located in Richmond. Do you 

23 see that? 

24 A. Yes. 

25 Q. And then again on May 8th, TIRC, New York, and 
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1 May 10th, TIRC, New York. 

2 A. Yes. 

3 Q. If the RJR company was still a sponsor of the 

4 Tobacco Industry Research Committee in 1958 and they 

5 had written this document as finding general 

6 acceptance of the view that tobacco smoke condensates 

7 are carcinogenic and that the universal view they 

8 found was that smoking causes lung cancer, would you 

9 have expected that RJR would have been made privy to 


10 

that 

information? 



11 


MS. McDOLE: Objection. 



12 

A. 

I have no opinion. 



13 


MS. McDOLE: Objection to 

the lack 

of 

14 

foundation of that question. 



15 

Q. 

If TIRC had knowledge of the conclusions 

. that 

16 

were 

reached in this memorandum in 

1958, would you 

17 

have 

expected that they would have 

published 

that to 

18 

the 

public in keeping with their commitment in the 

19 

Frank Statement to keep people informed with 

regard 

20 

to issues of smoking and health? 



21 


MS. McDOLE: Objection. 



22 

A. 

No opinion. 



23 

Q. 

Are you aware of any communication from 

either 

24 

RJR 

or the TIRC of conclusions that 

smoking was 

25 

related to lung cancer at any time 

up to the 

time 
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that you left R.J. Reynolds? 

A. No. 

MS. McDOLE: Objection. 

Q. If you look under the "EXTRAPOLATION FROM ANIMAL 
TESTS TO MAN" on page numbered 3 at the top of this 
document. 

A. Called page number 3? 

Q. We're looking at — Yes, the top of the page. 

A. Umm-hmm. 

Q. Again looking at Plaintiffs' Exhibit 304. Under 
a number 1 there it says: "The human epidemiological 
data add up to a reasonably convincing case that 
tobacco smoke is weakly carcinogenic to the human 
lung." Do you see that? 

A. Yes. 

Q. Were you aware generally while you were at RJR 
Nabisco of the epidemiological data that linked an 
increase in lung cancer to smoking? 

A. No. 

Q. Had anybody ever made you privy to the large 
number of epidemiological studies that found that 
link? 

A. No. 

MS. McDOLE: Objection to the form. 

Q. Do you know anyone inside of RJR who believed, 
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consistent with this statement, that the human 
epidemiological data added up to a reasonably 
convincing case that tobacco was a carcinogen to the 
human lung? 

A. No. 

Q. If — And you're not aware of that being 
expressed by any scientist at RJR? 

A. No. 

Q. Does that mean it may have happened and you 
weren't aware of it, or it just didn't happen? 

A. I'm not aware. 

MS. McDOLE: You asked him whether he was 
aware of it. Objection to the form. 

A. I'm not aware of it. 

Q. You're not aware of it. 

A. No. 

Q. And you don't know whether it ever happened one 
way or the other. 

A. No. 

Q. Is that something as the CEO of the company that 
you believe if it had happened you would have been 
made aware of it? 

A. I have no opinion. 

Q. With regard to the question of the linkage of 
smoking and disease, that was sort of a hot issue, 
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wasn't it, while you were CEO of the company? 

MS. McDOLE: Objection to the form. 

A. It was an issue. 

Q. You were certainly aware that that issue was out 
there; correct? 

A. Of course. 

Q. And as a result of that issue being something 
that you were aware of, would you have expected to 
have known whether or not the company had ever drawn 
a conclusion internally whether there was a link 
between smoking and lung cancer? 

A. No. 

Q. And why is it that as the chef executive of the 
company you believe you wouldn't have been aware of 
that? 

A. I had no interest. 

Q. You had no interest? 

A. None. 

Q. You had no interest whether or not smoking 
causes cancer? 

A. I had no interest in what either the company's 
position was or the tobacco industry. It depended 
whatever the regulators said that they wanted us to 
do, we'd do. 

Q. Well, you're aware — 
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A. Every package that went out from 1964 spelled 
out the potential hazards. That was our job. My job 
was to do that. 

Q. Are you aware that the surgeon general had 
believed since 1964 that smoking did cause disease in 
humans? 

MS. McDOLE: Objection to the form, 
mischaracterization. 

Q. Are you aware of that? 

A. Of course, it's on the label from the surgeon 
general. 

Q. And that every surgeon general since that time 
has publicly stated that smoking is related to all 
manner of disease, including lung cancer; correct? 

A. They certainly have. I can't be specific. 

Q. And is it your position that RJR agreed with the 

surgeon general as to those issues? 

A. I did not agree or disagree. It was up to the 
regulators and the surgeon general to determine what 
it is that they wanted us to do. 

Q. That's — That's with regard to what went on the 
labeling of the packages; correct? 

A. With respect to the product. 

Q. With respect to the product? 

A. Right. 
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Q. With respect to the issue of whether or not 
smoking did cause disease, however, — 

A. They've declared their position. 

Q. And RJR declared its position. 

A. That was on the product. 

Q. And RJR declared its position, correct, that it 
didn't believe that? 

A. No, it did not. RJR put the label on as they 
were told to do. 

Q. Publicly didn't RJR state that the issue of 
smoking and disease was an open question? 

A. Not to my knowledge. 

Q. Do you believe that the company accepted that 
smoking did cause lung cancer? 

A. Didn't accept or not accept. It's up to the 
scientists and the regulators to tell us what they 
would like to do, as it is today. 

Q. And you're totally unaware of public positions 
being taken by RJR — 

A. Totally aware of them. Of — Not RJR's. 

There's positions taken by all kinds of people. 

Q. And I'm asking you now specifically about public 
positions taken by RJR with regard to the issue of 
smoking and health where they disputed that smoking 
is linked to any disease in humans. 
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1 MS. McDOLE: Objection to the form. 

2 A. I don't know. I can't answer that question 

3 because I don't know what you're speaking to. 

4 Q. Are you aware that RJR did not accept, at any 

5 time up until you left the company, that smoking 

6 caused lung cancer? 

7 MS. McDOLE: Objection to the form. 

8 A. I can't say that. I don't know. I can't answer 

9 that. 

10 Q. Are you aware that RJR, In every public 

11 statement that was made, refuted the fact that it was 

12 clear that smoking caused lung cancer? 


13 

MS . 

McDOLE: 

Objection 

to 

the form. 

14 

MR. 

BRANCH: 

I'm going 

to 

object to the 


15 question. If you want to cross-examinate — excuse 

16 me — cross-examine him about previous statements — 

17 A. Show me. 

18 (Interruption by the reporter.) 

19 MR. BRANCH: — previous statements he or 

20 anyone else has made, then you need to show them to 

21 him. 

22 MR. FINZEN: I'm asking now for his 

23 recollection. 

24 A. (Shaking head.) 

25 MR. BRANCH: He's stated that several 
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1 times. 

2 Q. I'm asking for your recollection. Do you — 

3 A. None. 

4 Q. You have no recollection — 

5 A. None. 

6 Q. — one way or the other. 

7 Turn to the page listed as page 6 at the top. 

8 The second-to-the-last paragraph, the first sentence 

9 says: "The majority of individuals whom we met 

10 accepted that beyond all" — 

11 MS. McDOLE: I'm sorry, you said "at the 

12 top" and then "the second-to-last paragraph." Where 

13 are you in this document now? 

14 MR. FINZEN: Page number 6 at the top, 

15 second-to-the-last paragraph. 


16 

MS . 

McDOLE: 

Of 

the 

entire 

document 

17 

MR. 

FINZEN: 

Of 

the 

entire 

document 


18 BY MR. FINZEN: 

19 Q. "The majority of individuals whom we met 

20 accepted that beyond all reasonable doubt cigarette 

21 smoke most probably acts as a direct though very weak 

22 carcinogen on the human lung. The opinion was given 

23 that in view of its chemical composition it would 

24 indeed be surprising if cigarette smoke were not 

25 carcinogenic." Do you see that? 
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A. Yes. 

Q. Are you aware of any scientist inside of RJR — 
RJR while you were with the company that held that 
belief? 

A. No. 

Q. Did RJR ever report publicly that even one 
industry scientist believed that beyond ali 
reasonable doubt cigarette smoke acts as a direct 
carcinogen on the human lung? 

A. Not to my knowledge. 

Q. Did you ever see a public pronouncement by a 
tobacco company other than RJR that stated that they 
believed smoking was linked to lung cancer in humans? 
A. No. 

Q. Would you agree that if RJR had the information 
that's — we've just seen in this document in 1958, 
its failure to report it to the consumers who smoked 
its product would render the statement we saw 
yesterday made by — in the Frank Statement about 
reporting things that were known about cigarette 
smoking, that the failure to report that would make 
that Frank Statement false? 

MS. McDOLE: Excuse me. Could I have that 
question back, please? 

(Discussion off the stenographic record.) 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/tiel/iqttp§aOO/pdfi ndustrydocuments.ucsf.edu/docs/fzhd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


239 

(Record read by the reporter.) 

MR. FINZEN: You don't even have to say 
it. I'll withdraw the question right there. 

THE WITNESS: Thank you. 

MR. FINZEN: That got overly convoluted. 

Q. Take a look at — 

A. The Frank Statement? 

Q. — the Frank Statement — 

A. I got it right here. 

Q. — right in front of you which was Sistad 
Exhibit 2. Do you recall that document from 
yesterday? 

A. Yesterday. 

Q. And in that — in that Frank Statement the 
Tobacco Industry Research Committee said that "We 
accept an interest in people's health as a basic 
responsibility, paramount to every other 
consideration in our business." You remember that? 
A. Yes. 

Q. And that — And the last paragraph that people 
are entitled to know where we stand on the issues of 
smoking and health. Do you recall that? 

A. Yes. 

Q. If the tobacco industry — 

MS. McDOLE: Whoa, whoa, whoa. That's an 
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incomplete reading of the last sentence. It says: 
"This statement is being issued because we believe 
that people are entitled to know..." 

MR. FINZEN: All right. 

Q. You understand that the Tobacco Industry 
Research Committee took the position that they were 
issuing this statement because people did, they 
believe, have a right to know where they stand; 
correct? 

MS. McDOLE: Objection to the form. 

A. I don't know. 

Q. Well that's what they said, didn't they? 

MS. McDOLE: No. Mischaracterization. 

A. Didn't say that. 

MR. BRANCH: I'm going to object to the 
question. He has said many times that he's not seen 
this document previously, did not know about the 
institute, did not know about any of these 
activities. You continue to ask him questions about 
it. It's really nothing more than argument, is it, 
Mr. Finzen? 

Q. The question is, and I'll read it so that 
everybody is satisfied. "This statement is being 
issued because we believe that people are entitled to 
know where we stand on this matter and what we intend 
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to do about it." Okay? Do you see that as the last 
paragraph? 

A. That's what it says. 

Q. If in 1958 members of the Tobacco Industry 
Research Committee were aware of the position on 
smoking and health that's stated in the exhibit that 
we have just looked at, a failure to communicate that 
to the public would be a violation of their 
commitment in the Frank Statement; correct? 

MS. McDOLE: Objection to the form of that 

question. 

A. I have no idea. 

Q. So if I'm understanding your testimony correct, 
while you were CEO of the company you did not feel 
that you had a duty to get to the bottom of the — of 
the question of whether smoking caused disease in 
humans? 

MS. McDOLE: Objection to the form. 

A. It wasn't my function. 

Q. And as CEO you didn't believe that it was your 
duty to find out definitively what your scientists 
knew about the relationship between smoking and 
disease in humans? 

MS. McDOLE: Objection to the form. 

A. The responsibility of the scientific community 
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and the government and the regulators. 

Q. And you felt no responsibility for that. 

A. Felt the responsibility to provide them the 
product information so that they could come to the 
appropriate conclusions. 

Q. What do you mean when you say "the product 
information"? 

A. The product information about the product that's 
being manufactured and sold. All of that 
specification that was sent regularly to the 
appropriate authorities for their review and 
inspection and conclusion. 

Q. With regard to the knowledge of scientists based 
upon research done by your company, however, with 
regard to the issue of smoking and health did you 
feel any obligation as the CEO to familiarize 
yourself with what the findings were in the company's 
files? 

MS. McDOLE: Objection to the form. 

A. No. 

Q. And you never undertook that responsibility at 
any time while you were — 

A. Never. 

Q. — the chief executive? 

A. Never. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/tiel/iqttp§aOO/pdfi ndustrydocuments.ucsf.edu/docs/fzhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

243 

Q. Mr. Johnson, I'm going to show you now what's 
been previously marked in this litigation as 
Plaintiffs' Exhibit 1051, a document entitled at the 
top, "Smoking and lung cancer: A second opinion," 
Bates stamp number 504638051. And this is — 

A. This is from where? 

Q. — an advertisement that was taken out by the 

R. J. Reynolds Tobacco Company that — 

A. Any date? 

Q. The date that was given to us in the index 
provided by R.J. Reynolds is November 21, 1983. 

Have you ever seen this — 

A. No. 

Q. — before? 

A. No. 

Q. Under the left — On the left-hand column under 
the heading "Do Statistics Prove Anything," you see 
that? 

A. Yes. 

Q. It says, "The case against smoke is based almost 
exclusively on statistics." You see that? 

A. Yes. 

Q. Was that your understanding while you were the 
chief executive of the company? 

A. No. 
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1 Q. The next paragraph down, the first sentence 

2 says, "But a correlation does not prove that smoking 

3 is a cause of this disease," referring to lung 

4 cancer. Do you see that? 

5 A. Yes. 

6 Q. Did you understand that in 1983 RJR was still 

7 taking a position that epidemiological evidence of 

8 lung cancer in humans from smoking did not establish 

9 smoking as a cause of cancer? 

10 MR. BRANCH: Excuse me. Object to form. 

11 Are you asking him whether in 1983 he understood 

12 that? 


13 

MR. 

FINZEN: 

Yes . 


14 

MR. 

BRANCH: 

Because he was not 

there in 

15 

1983, you understand. 



16 

MR. 

FINZEN: 

I understand. I'm 

asking - 

17 

MR. 

BRANCH: 

All right. 


18 

MR. 

FINZEN: 

— if he understood 

. that in 

19 

any capacity 

in 1983. 




20 A. As the head of Nabisco. 

21 Q. Did you understand it as the head of Nabisco? 

22 A. No. 

23 Q. When you became the head of RJR Nabisco, did you 

24 understand that that was the position that RJR was 

25 taking? 
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A. In 1983? 

Q. In 1983, yes. 

A. No. 

Q. Did you understand that that was the position 
that RJR was taking in 1987? 

A. Was it? 

Q. I'm asking you, did you understand that? 

A. I don't know. 

Q. You don't know one way or the other? 

A. No. 

Q. No one, Mr. Horrigan or anyone else, ever said 
to you I — we don't believe that the statistical 
link means that smoking causes cancer? 

A. People can say lots of things. There's lots of 
studies out there saying lots of things. 

Q. I'm asking now whether Mr. Horrigan — 

A. No. 

Q. — ever said that to you. 

On the right-hand side under "Is There Another 
Explanation," do you see that? 

A. Yes. 


record, I 
realtime. 


MS . 

McDOLE: 

: Hang 

on 

just 

a minute. 


MR. 

LAYDEN: 

: There 

' s 

just 

an error in 

the 

don't know 

whether 

it 

' s a 

product of 

the 


but where it says 41:06 the answer is 
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1 listed as "wasn't" and I believe — 

2 (Interruption by the reporter.) 

3 (Discussion off the stenographic record.) 

4 BY MR. FINZEN: 

5 Q. Okay. We were talking now about the right-hand 

6 side of the page under the heading "Is There Another 

7 Explanation." Do you see that? 


8 

A. 

Umm-hmm. 



9 

Q. 

In the middle of 

that 

there are two paragraphs. 

10 

The 

first one being: 

"One 

theory that is gaining 

11 

scientific support is 

the 

so-called 'constitutional 

12 

hypothesis.'" Do you 

see 

that? 

13 

A. 

Yes . 



14 

Q. 

Do you know what 

the 

constitutional hypothesis 

15 

is? 




16 

A. 

No. 



17 

Q. 

Is that something that was ever discussed with 

18 

you 

— 



19 

A. 

No. 



20 

Q. 

— when you were 

the 

chief executive of the 

21 

company? 



22 

A. 

Sorry. No. 



23 

Q. 

The next paragraph says: "Briefly, this theory 

24 

says 

that some people 

may 

be born with inherited 

25 

tendencies that make ■ 

them 

more likely both to get 
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1 lung cancer and to engage in certain types of 

2 behavior - including smoking." You see that? 

3 A. I see that. 

4 Q. Was that, whether you understood that as the 

5 constitutional hypothesis or under any other name, a 

6 theory that you were familiar that RJR was putting 

7 forth while you were CEO of the company? 


8 

A. 

Not that I recall. 



9 

Q. 

Do you still have Plaintiffs' Exhibit 

304 in 

10 

front of you? 



11 

A. 

What is it? 



12 

Q. 

That's the — 



13 

A. 

What's it look like? 



14 

Q. 

— document that we were just looking 

at a 

15 

moment ago. 



16 

A. 

Oh. Back to '58; right? 



17 

Q. 

Right. Turn to page — the 

page that 

has number 

18 

2 at 

the top. 



19 


Do you have that? 



20 

A. 

Yes. 



21 

Q. 

Under "'CAUSATION' OF LUNG 

CANCER" at 

the 

22 

bottom of the page there, do you 

have that? 

Do you 

23 

see 

that? 



24 

A. 

Umm-hmm. 



25 

Q. 

The second paragraph says: 

"There is 

no support 
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for the view that in the same individual the tendency 
to smoke and to be susceptible to lung cancer are 
each independently an outward expression of some 
third unknown factor." Do you see that? 

A. Yes. 

Q. Isn't it true, Mr. Johnson, that the 
constitutional hypothesis that RJR was putting forth 
in Plaintiffs' Exhibit 1051 had been rejected by all 
of the scientists in the tobacco industry as early as 
1958? 

MS. McDOLE: Objection to the 
mischaracterization. 

A. I don't know. How could I answer that? 

Q. Isn't that what these individuals from BATCo 
wrote in Plaintiffs' Exhibit 304 in 1958? 

MS. McDOLE: Objection. 

A. No. 

Q. That the support — 

That there is no support for the view that the 
same indi — in the same individual the tendency to 
smoke and be susceptible to lung cancer are 
independently outward expressions of some third 
unknown factor? 

MS. McDOLE: Objection to the form. 

A. That's what it says. 
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Q. Isn't that the same as the constitutional 
hypothesis? Take a look at — 

A. No. 

MR. FINZEN: 

Q. — Plaintiffs' Exhibit 1051. 

A. No. I don't interpret it as that. 

Q. The constitutional hypothesis — 

A. It may be, but why wouldn't they say so then 
here? 

Q. The constitutional hypothesis that is the term 
used by RJR in Exhibit 1051 is defined as "...this 
theory says that some people may be born with 
inherited tendencies that make them more likely both 
to get lung cancer and to engage in certain types of 
behavior - including smoking." 

A. Is that the third unknown factor? 

Q. Do you see that? 

A. You say it is. 

Q. Does that seem like a logical — 

A. No. 

MS. McDOLE: Objection. 

Q. It does not? 

A. I have no opinion but — either yes nor no. 

Q. Does reviewing Plaintiffs' Exhibit 1051 refresh, 
in your mind, whether or not RJR publicly accepted 
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I that there was a link — 


2 

A. 

Is this 1051? 


3 

Q. 

No, this (indicating) is 1051. 


4 

A. 

That's 1051, right. 


5 

Q. 

Does reviewing Plaintiffs' Exhibit 1051 

refresh 

6 

in 

your mind whether or not RJR was taking a 

position 

7 

as 

of 1983 that the issue of whether smoking 

causes 

8 

lung cancer was not conclusively decided? 


9 


MS. McDOLE: Objection to the form. 


10 

A. 

No. 


11 

Q. 

It does not? 


12 

A. 

No. 


13 

Q. 

Does reviewing this refresh your recollection 


14 that RJR refuted the surgeon general's position on 

15 causation between smoking — 

16 MR. BRANCH: What is the antecedent of 

17 "this," "reviewing this"? 

18 Q. No, "this," Plaintiffs' Exhibit 1051. 

19 A. I don't know what the surgeon general's position 

20 was at that time. 

21 Q. Reviewing Exhibit 1051, does this exhibit tell 

22 you that RJR accepted the theory that smoking caused 

23 lung cancer in 1983? 

24 A. No. 

25 Q. Doesn't it tell you that they were publicly 
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1 stating that they reject that notion? 

2 MS. McDOLE: Objection to the form. 

3 A. I can't answer. I don't know. 

4 Q. Look at the very last paragraph on the far right 

5 side. It says: "In our opinion, the issue of 

6 smoking and lung cancer is not a closed case." Does 

7 that give you any indication of what RJR's position 

8 was publicly about the issue of smoking and lung 

9 cancer in 1983? 

10 A. I just don't understand the question. I can't 

11 answer. 

12 Q. And that position that in RJR's opinion the 

13 issue of smoking and lung cancer is not a closed 

14 case, was that a position that was ever withdrawn, to 

15 your knowledge, publicly? 

16 A. No. 

17 Q. You simply don't know one way or the other. 

18 A. It's an open controversy, it certainly was. 

19 Q. Is that your understanding of what RJR's 

20 position was while you were the CEO of the company? 

21 A. No. 

22 Q. Can you state what you understood RJR's position 

23 to be with regard to smoking and lung cancer while 

24 you were CEO? 

25 A. Yes. 
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1 Q. And what is that? 

2 A. It's to follow the instructions of the product 

3 by the government and by the FDA, and they told us 

4 what we could do and what you can't do, and you did 

5 it. You saved yourself a lot of exercise. 

6 Q. Let me show you what's been previously marked in 

7 this litigation as Plaintiffs' Exhibit 1050. This is 

8 a document entitled "...SMOKING AND HEALTH PROBLEM — 

9 A CRITICAL AND OBJECTIVE APPRAISAL," bearing Bates 


10 

numbers 504822847 through 2852 

and 

it' 

s — 


11 

A. 

What year? 





12 

Q. 

I'm coming — I'm getting 

to 

that 

Its author 

13 

is 

Alan Rodgman. 





14 

A. 

One sixty-two. 





15 

Q. 

And it's dated 1962. Do you 

know 

who 

Alan 

16 

Rodgman is? 





17 

A. 

No. 





18 

Q. 

Have you ever seen this document 

before? 

19 

A. 

No. 





20 

Q. 

Do you understand that there 

was, 

inside of the 

21 

RJR 

scientific area, a division 

of 

chemical research? 

22 

A. 

No. 





23 

Q. 

Well I will represent to you 

that 

Mr. 

Rodgman 

24 

retired from RJR on August 31st 

of 

1987 as 

the R&D 

25 

department manager. Does that 

in 

any 

way 

refresh you 
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in terms of who he might be? 

A. No. 

Q. This document reviews, as Mr. Rodgman's thesis, 
some information with regard to epidemiological data, 
pathological data and biological data on cigarette 
smoking relating to the cigarette-smoking-and-health 
issue. You see that? 

A. (Nodding.) 

Q. And under the memorandum part on the first page 
he says — excuse me — "Although the major part of" 
what — "of the sales of this Company consists of 
cigarettes, what the Company sells is cigarette 
smoke. You see that? 

A. Yes. 

Q. Turning the page, under "...Evidence - Pro and 
Con" on page 2, "Epidemiological Data," it says: 

"The results of 34 different statistical studies 
show that cigarette smoking increases the risk of 
developing lung cancer." And then in the last 
paragraph under epidemiology it says: "The 
statistical data from the smoking-health studies are 
almost universally accepted." Do you see that? 

A. Yes. 

Q. That was as of 1962. When you became CEO of the 
company in 1987, were you aware that there were even 
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more statistical studies that showed smoking 
increases the risk of developing lung cancer? 

A. No. 

Q. Did anyone review those or that fact with you? 

A. No. 

Q. Under "Pathological Data" he says: "It has been 
observed that cigarette smokers' lungs show profound 
cellular changes which are proportional to cigarette 
consumption, that fluorescent constituents of 
cigarette smoke are absorbed into respiratory tract 
cells (although fluorescence and carcinogenicity are 
not synonymous), that cigarette smoke and some of its 
constituents cause ciliary paralysis, and that 
cigarette smoke collects in the lungs at cilia-free 
areas and at areas with paralyzed cilia." Do you see 
that? 

A. Yeah. 

Q. Did anyone at RJR in the scientific area explore 
any of those issues with you when you were CEO of the 
company? 

A. No. 

Q. Were you made aware by anyone in the company 
that the pathological data available to the company 
showed that cigarette smokers' lungs showed profound 
cellular changes which were proportional to cigarette 
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consumption? 

A. No. 

Q. Is that an area that you ever made any inquiry 
into on your own? 

A. It was unnecessary. 

Q. And why did you believe it was unnecessary? 

A. Because the government had established that. 

When I came in, there it was, there's the labels, 
there they — all the warnings in the world. That's 
their position, the FDA's position. 

Q. And whether cigarette smoke caused profound 
cellular changes in the human lung, you didn't care? 
A. I had no expertise in the area. I let the 
experts decide and then they took their move whatever 
way they felt they should move, the regulators. 

Q. And RJR employed several experts in the areas of 
science and biology, didn't they, sir? 

A. Doesn't matter how many you hire, it's what the 
eventual — what the law is. 

Q. But the — 

My question is: There were several scientists, 
dozens of scientists employed by RJR in the areas of 
biology, pathology; correct? 

A. I don't know. 

MS. McDOLE: Objection to the form. 
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Q. 

You don't know? 


A. 

No. 


Q. 

How big was the 

R&D department? 

A. 

I do not know. 


Q. 

Do you know how 

many scientists were employed 


while you were the — 

A. No. 

Q. — chief executive of the company? 

Is that an issue that you ever made any inquiry 
into while you were the CEO? 

A. No. The only thing — You had a lot of 
scientists that worked just providing government 
data. 

Q. If you turn to page 3 of this document, in the 
middle of the page, the third full paragraph, the 
first sentence says: "Cigarette smoke condensate is 
carcinogenic to mouse skin." Do you see that? 

A. Yeah. 

Q. Is that a fact that you were made aware of when 
you were the chief executive of the company? 

A. No. 

Q. Were you ever made aware that there was an issue 
of biological testing with animals and skin painting 
of animals? 

A. I think there was a test, one of the original 
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studies was painting a mouse with tar. 

Q. Okay. You were aware of that? 

A. (Nodding.) 

Q. And you were aware that — 

A. They got skin cancer. 

Q. — that there was a cancer developed — 

A. Skin cancer. 

Q. — in that testing? 

A. Yeah. 

Q. And that's what Dr. Rodgman is reporting here, 
correct, that cigarette smoke condensate is 
carcinogenic to mouse skin? 

A. That's what he says. 

Q. And if you turn the page to page 4, the first 
full paragraph, he says in the first sentence: 
"Cigarette smoke contains at least 17 compounds 
carcinogenic to mouse skin." You see that? 

A. Yes. 

Q. Do you know whether RJR ever made a public 
statement that there were at least 17 compounds in 
cigarette smoke that were carcinogenic to mouse skin? 
A. No. 

Q. Under the "Evidence to Date" on page 4, heading 
e, the first sentence, he says: "Obviously, the 
amount of evidence accumulated to indict cigarette 
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1 smoke as a health hazard is overwhelming." Do you 

2 see that? 

3 A. Yes. 

4 Q. Did any scientist inside RJR bring this 

5 conclusion of Dr. Rodgman's to your attention while 

6 you were the CEO of the company — 

7 A. No. 

8 Q. — that the amount of evidence accumulated as of 

9 1962 to indict cigarette smoking as a health hazard 

10 was overwhelming? 

11 A. No. 

12 Q. Did anyone bring to your attention as CEO of the 

13 company in 1987 that the amount of evidence 

14 accumulated to indict cigarette smoke as a health 

15 hazard was overwhelming? 

16 A. No. 

17 Q. If RJR had accumulated evidence through its 

18 testing and review of tests of others that the amount 

19 of evidence accumulated to indict cigarette smoke as 

20 a health hazard was overwhelming, would you have 

21 expected as CEO of the company that they would have 

22 made that available to the consumers of your 

23 cigarette products? 

24 A. I don't know. 

25 MS. McDOLE: Objection to the assumption 
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that that information was not already publicly 
available. 

A. Yeah. Is this all in the public domain? 

Q. Well I understand that's what your counsel just 
coached you on but — 

MR. BRANCH: That's not what his counsel — 
THE WITNESS: No. That's not my counsel. 
MR. BRANCH: Just a minute, Ross. His 
counsel didn't coach him on anything. 

MR. FINZEN: You're correct. 

THE WITNESS: There's no sourcing on the 
data or anything else. 

MR. FINZEN: Ms. McDole — 

THE WITNESS: Hmm? 

Q. Ms. McDole just coached you on that. I stand 
corrected. 

MS. McDOLE: Objection to the form. 

A. Didn't need coaching on it. 

Q. If that information existed inside of RJR, would 
you expect — and "that information" being that the 
evidence accumulated to indict cigarette smoke as a 
health hazard is overwhelming, would you expect that 
RJR would make that information available to the 
consumers of its cigarette products? 

A. I can't answer that. 
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1 MS. McDOLE: Objection, mischaracterization 

2 of the document and the source of that information in 


3 

the 

document. 


4 

Q. 

You can answer. 


5 

A. 

I can't answer that. 


6 

Q. 

You can't answer or you don't know? 


7 

A. 

No, because I don't have any idea. 


8 

Q. 

Do you have any idea whether — 


9 

A. 

We don't know anything about this information. 

10 

it' s 

— 


11 


(Interruption by the reporter.) 


12 

A. 

There's been no background on the information. 

13 

it was something that he could have picked up 

out of 

14 

a scientific journal, I have no idea. I can't 

answer 

15 

hypothetical questions. 


16 

Q. 

You can't answer hypothetical questions. 


17 

A. 

(Shaking head.) 


18 

Q. 

So as the chief executive of the company. 

if 

19 

this 

information existed — 


20 

A. 

On something that happened in 1974 or '68 

or 

21 

CO 

LO 

— 


22 


MR. BRANCH: This is '62. 


23 

A. 

' 62 . 


24 

Q. 

' 62 — 


25 

A. 

Ridiculous. 
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Q. — '74, '83. Historical data in the files of 

RJR. That's what we're looking at, sir. 

A. So what? 

MS. McDOLE: Objection to the form. 

Q. You don't believe, when you took the reins of 
the company, that you had an obligation to 
communicate to your — 

A. Go ahead. 

Q. — to communicate to your consumers of cigarette 
products what you knew about the smoking-and-health 
controversy? 

A. I am sure that you have seen cigarette packages, 
and I bring this up because there's the answer. 

1987, that was the position. (Witness placing a 
package of cigarettes on the table.) 

I don't know if you've looked at a pack of 
cigarettes, but I'd advise you to. 

Q. You're referring to the surgeon generals' 
warning? 

A. Absolutely. 

Q. On a pack of cigarettes. 

A. Yeah. That's where you buy it. That's what you 
use. 

Q. Let me ask you to put Exhibit 1051 in front of 
you which is the RJR advertisement. 
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A. Yeah. 

Q. And the current exhibit, — 

A. Yeah. 

Q. — 1050. 

A. Yeah. Where are we? 

Q. In the last paragraph of 1051, the first 
sentence says: "In our opinion, the issue of smoking 
and lung cancer is not a closed case." You see that? 
A. Yeah. 

Q. That was in 1983. 

A. That's right. 

Q. And that was a public statement that was made by 
RJR; correct? 

A. Obviously. 

Q. And in Exhibit 1050, in 1962 one of your 
research scientists said, quote, obviously the amount 
of evidence accumulated to indict cigarette smoke as 
a health hazard is overwhelming, closed quote. 

A. That's what he said. 

Q. Can you square those two, sir? 

A. No. How do you square any different opinions? 

Q. Do you know who Dr. Robert LeSuber is? 

A. No. 

Q. I'm sorry. Dr. Robert L. Suber. 

A. No. 
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1 Q. Were you aware that there were individuals at 

2 RJR who disagreed with the opinion that the issue of 

3 smoking and lung cancer is not a closed case? 

4 A. No. 

5 Q. I'm showing you now what's been previously 

6 marked in this litigation as Plaintiffs' Exhibit 

7 438. This is an RJR interoffice memorandum dated 

8 June 13, 1986 from Dr. Robert L. Suber to Dr. A. W. 

9 Hayes, Bates number 505502364 through 2365. Do you 

10 know who Dr. A. W. Hayes is? 

11 A. No. 

12 Q. The subject of this is "comments on 1987 

13 Strategic Plan." Do you see that? 

14 A. I do. 

15 Q. As the chief executive of the company, would you 

16 be involved in the 1987 strategic plan? 

17 A. No. 

18 Q. Would it come to your attention? 

19 A. It may. 

20 Q. At some point would strategic plan of all the 

21 various parts of the business have to pass through 

22 your office? 

23 A. No. Not in '87. Not the '87 strategic plan 

24 which would be done in '86. 

25 Q. What about the '88 strategic plan that would be 
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done in '87? 

A. Yeah, I'd participate in that. 

Q. And in looking at the strategic plan for '88 
done in '87, would you look at the '87 strategic plan 
that had — 

A. No. 

Q. — been done in '86? 

A. No. 

Q. So in doing strategic planning you never looked 
back at what previous strategic plans had said? 

A. No need to. 

Q. The answer is "no," then? 

A. No. 

Q. In this memorandum dated June 13, 1986, on the 
second page, the full paragraph beginning at the top 
of that page. Dr. Suber says: "As a long-term 
solution to the public's view of tobacco, I think the 
companies should reverse their position that problems 
don't exist with tobaccos. We should explain to the 
public that thresholds for biological effects do 
exist, the concept of biochemical individuality and 
that we are attempting to make new products which 
address their concerns." Do you see those two 
sentences? 

A. Yes. 
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Q. While you were the chief executive of the 
company, were there individuals, to your knowledge, 
that held that view at RJR? 

A. I had no knowledge of it. 

Q. No one came to you and said. Dr. Suber is of the 
opinion that we should reverse our opinion and 
affirmatively state that there is biological activity 
and effects from smoking? 

A. No. 

Q. That's not an issue that anybody ever brought to 
your attention. 

A. No. 

Q. Did you have a personal view on the comment made 
by Dr. Suber here while you were — 

A. None. 

Q. — the chief executive of the company? 

A. None. I didn't know what his comment was. 

Q. Well on the question of whether or not the 
company should reverse its position and publicly 
state that there were thresholds for biological 
effects from smoking, — 

A. No. 

Q. — did you have a position on that? 

A. No. 

Q. Were you aware that Mr. Horrigan, while you were 
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CEO, was taking public positions denying that there 
was any causation between smoking and cancer? 

A. No. 

Q. When he would make a public appearance of any 
kind on Nightline or any other television program, 
was that something that you would have to approve? 

A. No. 

Q. He was a free merchant, so to speak, at making 
those kinds of presentations for the — on behalf of 
the company; — 

MS. McDOLE: Objection to the form. 

Q. — correct? 

A. Mr. Horrigan would speak to me if he thought it 
appropriate. 

Q. Were you aware — 

A. I don't recall him going on Nightline. 

Q. You're not aware or have a recollection of him 
being on Nightline? 

A. (Shaking head.) No. 

Q. While you were the chief executive of the 
company do you recall any time where the company took 
a public position that it believed that smoking was a 
cause of disease in humans? 

A. I'm not aware of it. 

Q. While you were the chief executive of the 
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company are you aware of any time that anyone inside 
of the tobacco industry made a public statement that 
they believed that smoking was linked to a cause of 
disease in humans? 

A. No. 

Q. And again I'm not sure if I asked you this, 
apologize if I did, but if you had been made aware 
that there was evidence of a link between smoking and 
disease in humans while you were CEO, would you have 
required that to be made public to the consumers of 
your cigarette products? 

MS. McDOLE: Objection to the form. 

A. I can't answer that. 

MR. FINZEN: Why don't we take a break. 

THE REPORTER: Off the record, please. 
(Recess taken from 10:12 to 10:25 a.m.) 

BY MR. FINZEN: 

Q. Mr. Johnson, take a look at again — again at — 
THE VIDEO TECHNICIAN: One second, one 
second. Would you check your mike? 

(Discussion off the stenographic record.) 

Q. Mr. Johnson, take a look if you would again, 
please, at Exhibit 1051. 

A. Tell me what that is. 

Q. The advertisement. 
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A. "Smoking and lung cancer"? 

Q. Yes, "Smoking and lung cancer: A second 
opinion." 

Sir, this ad was put out with the expectation 
that consumers of RJR's cigarettes would see it and 
rely upon it; is that correct? 

MS. McDOLE: Objection. Objection. 

A. I don't know. 

Q. While you were the CEO of the company when you 
authorized expenditure of funds to put ads like this 
into the public domain, did you do so with the 
expectation that people would read them and rely on 
them? 

MS. McDOLE: Objection to the assumption 
that such ads were put out at that point in time. 

A. (Shaking head.). 

Q. In any advertising that was done while you were 
the CEO, and there was advertising done; correct? 

A. Yes. 

Q. Product advertising? 

A. Yes. 

Q. Was it your intention that when those ads were 
put out that they were put out with the hope and 
expectation that people would read them and rely on 
them? 
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1 MS. McDOLE: Objection to the form. 

2 A. I can't answer that. 

3 Q. You can't answer that? 

4 A. No. 

5 Q. In the face of an advertisement of this kind 

6 that says that the issue of smoking and lung cancer 

7 is not a closed case, it would be reasonable for 

8 smokers to rely on this and believe that there was an 


9 

open 

question about the 

issue of 

smoking and 

lung 

10 

cancer, wouldn't it? 




11 


MS. McDOLE: 

Objection 

to the form. 

Are 

12 

back 

to PX 1051? 




13 

A. 

I don't know. 




14 


MR. FINZEN: 

Yes. 



15 

A. 

I don't know. 




16 

Q. 

You don't know whether It would be reasonable 

17 

for a 

. smoker to rely on 

the statement — 


18 

A. 

No. 




19 

Q. 

— by RJR that the 

issue of 

lung cancer 

and 

20 

smoking was an open — 




21 

A. 

They may or they may not. 



22 

Q. 

— question? 




23 


In fact the reason 

that RJR 

put such ads 

out 

24 

there 

: was to blunt the 

effect of 

the surgeon 


25 

general's warning that 

appeared ( 

on the side of 
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1 cigarette packs, isn't it? 

2 MS. McDOLE: Objection to the form. 


3 

A. 

No. 

I wouldn't imagine so. 

4 

Q. 

Well 

you — 

5 

A. 

The 

warning's already there. 

6 

Q. 

Well 

the warning is there but the whole idea of 


7 the ad was to try to put smokers' minds at ease about 

8 the warning by telling them that the issue of lung 

9 cancer and smoking was not a closed case but an open 

10 question. 

11 A. Is that what you think? 

12 MS. McDOLE: Objection to the assumption. 


13 

Q. 

Isn' 

't that correct? 



14 

A. 

No, 

I can't answer that. 



15 

Q. 

And 

there was an economic incentive 

for 

RJR to 

16 

say 

that 

the issue of smoking and health 

was 

not a 


17 closed case, wasn't there? 

18 A. Why? 

19 MS. McDOLE: Objection to the form, 

20 argumentative. This whole line is inappropriate. 

21 Q. Isn't that true, sir, that the surgeon general's 

22 warning that you pulled out that pack of 

23 cigarettes — 

24 A. Right. 

25 Q. — and looked at, that the reason for putting 
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1 out an ad saying that the question of smoking and 

2 health was not a closed case was to blunt the effects 

3 of the surgeon general's warning? 

4 MS. McDOLE: Objection to the form. 

5 A. Not to my knowledge. I had no idea. I didn't 

6 do the — didn't write the ad, wasn't involved in the 

7 ad. 

8 Q. Yesterday we saw a document, an RJR document, 

9 Exhibit 1057, that referred to nicotine as the sine 


10 

qua 

non smoking. Do you 

recall that? 



11 

A. 

Vaguely. 




12 

Q. 

It's there if you'd 

like to look at 

it 

again 

13 

A. 

I'll take your word 

for it. 



14 

Q. 

You also said in an 

interview with 

the 

Wall 


15 Street Journal in Exhibit 1603 that we looked at 

16 yesterday that if a product doesn't have nicotine in 

17 it it's not a cigarette. Do you recall that? 

18 MS. McDOLE: Objection to the form. 

19 A. Yes. 

20 Q. Let me ask you with regard to that interview 

21 there were some other persons names who appeared as 

22 being present during that interview. 

23 MS. McDOLE: I'm sorry, could I have the 

24 exhibit number again? 

25 MR. FINZEN: 1603. 
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Q. Do you recall whether other persons were present 
while you were having that interview with Mr. Helyar? 
A. No. 

Q. Do you know who a Mr. or a Ms. Liss is, L-I-S-S? 
A. Mr. Liss, yeah. 

Q. I'm sorry, Mr.? 

A. Mr. Liss. 

Q. Who is Mr. Liss? 

A. He was in charge of public relations for the 
company. 

Q. Okay. Do you recall whether he was present? 

A. No. 

Q. What about a Mr. Martin? 

A. He was the head. I described him yesterday for 
you. 

Q. He was the head? 

A. Head of all PR advertising, et cetera, reported 
to me. 

Q. Do you recall — 

Do you recall whether he was present? 

A. I don't. 

Q. And you are aware that because of the adverse 
health claims that had been associated from time to 
time with smoking, that over the years RJR had sought 
to develop an alternative product to deliver nicotine 
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1 without tar. 

2 MS. McDOLE: Objection to the form. 

3 Q. Are you aware of that? 

4 A. Aware that they are adapting a product, an 

5 alternate product that addressed some of the health 

6 concerns. 

7 Q. And that this is something that they had been — 

8 "they," the company, RJR had been looking at for a 

9 number of years; correct? 

10 A. Apparently. 

11 Q. And were you aware that in the process of doing 

12 that they explored several different concepts for 

13 such a product? 

14 A. I'm sure they did. 

15 Q. Well were you specifically aware that — 

16 A. Of the various concepts? No. 

17 Q. But the one common factor to all of those 

18 concepts was the delivery of nicotine; correct? 

19 MS. McDOLE: Objection to the form. 

20 A. No. 

21 MS. McDOLE: Objection to the assumption, 

22 mischaracterization of the record. 

23 A. No. 

24 Q. I'm sorry? 

25 A. No, there's all kinds of common — 
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(Interruption by the reporter.) 

A. — elements in the product that came out; 
filter, tobacco, paper. 

Q. No, I'm talking about in the various different 
concepts that were explored leading up to that, the 
common element to all of those was the delivery of 
nicotine. Isn't that correct? 

MS. McDOLE: Objection, 
mischaracterization. 

A. I couldn't tell you. They may have had a 
product without nicotine. 

Q. And the reason that these concept products had 
nicotine in all of them was because of its addictive 
effect; isn't that correct? 

MS. McDOLE: Objection to the assumption 
and to the mischaracterization. 

A. Well it was a cigarette, and cigarettes have 
nicotine. They all had tobacco, they all had 
filters. 

Q. Let me show you what's been previously marked in 
this litigation as Plaintiffs' Exhibit 1100. 

A. 1970. 

Q. This is a document, a memorandum dated June 5, 
1970 bearing Bates stamp numbers 501079000 through 
9001, "Re: MEETING ON CIGARETTE 'SUBSTITUTE' 
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1 CONCEPT." 

2 Have you ever seen this document before? 

3 A. No. 

4 Q. The author of this document on the last page is 

5 L. W. Hall, Jr, marketing research department. Are 

6 you familiar with that individual? 

7 A. No. 

8 Q. Do you know who Mr. T. P. Haller is? 

9 A. No. 

10 Q. Mr. R. A. Blevins? 

11 A. No. 

12 Q. Do you know who any of the individuals are who 

13 are listed on the front page in the — under the 

14 first paragraph? 

15 A. No. 

16 Q. This refers to a cigarette concept study 

17 published in May of 1970 in the first sentence 

18 there. Do you see that? 

19 A. Yes. 

20 Q. You were intimately involved in the development 

21 of Project Alpha; correct? Or, I'm sorry. Project 

22 Spa at RJR. 

23 A. I don't think intimately. I — They brought the 

24 product in to me for review like they did all of 

25 their operations: 
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Q. And ultimately Project Spa developed into a 
product that was attempted to be test marketed by the 
name of Premier; is that correct? 

A. That's right. 

Q. In the course of your involvement with the 
Premier project, were you made aware of the — the 
fact that there had been a cigarette substitute 
concept study done in the early 1970s? 

A. No. 

Q. This memorandum, in the second paragraph says: 
"While the MRD study indicated that most consumers 
have fairly negative attitudes about nicotine, it was 
concluded that this ingredient was nonetheless 
essential to the success of a substitute product." 

Do you see that? 

A. Yes. 

Q. During your involvement in Project Spa, was that 
the position that the scientists reporting to you 
were taking, that nicotine — 

A. It wasn't the scientists. People reporting that 
worked on the project. 

Q. What kinds of people were those? 

A. It would be marketing people, manufacturing 
people. 

Q. Were some of them R&D people as well? 
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A. There might have been from time to time. 

Q. Were those types of people, any of them 

reporting to you that they believed that — 

A. They didn't report to me. 

Q. In reports that you were getting from those 
people who were working on Project Spa, was it your 
understanding that those people believed that 
nicotine was an essential ingredient to the product? 
A. Yes. 

Q. This memo goes on to say that nicotine is 
apparently the only feasible chemical provider of 
such satisfactions, referring to the satisfactions 
received in smoking. Do you see that? 

A. I don't see it, but I heard it. 

Q. Is it — 

Is that consistent with your belief about the 
impact of nicotine in cigarette smoke? 

A. No, that if you're going to design a cigarette 
that it was important to have nicotine as a part of 
it. 

Q. It also says in the last paragraph, the bottom 
of the page, that it was decided to abandon the more 
radical approach to the problem and begin with a 
product much like a cigarette, evolving from there. 
Do you see that? 
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A. Yeah. 

Q. The paragraph before that references some 
other — 

A. Is this on page 2 or — 

Q. On page 1. 

A. (Witness reading.) 

(Interruption by the reporter.) 

(Discussion off the stenographic record.) 

A. Yes. 

Q. The other approaches, the non-cigarette 
approaches, some of them are mentioned in the 
preceding paragraph where they talk about the 
discussion concerning the form of a substitute 
product. Do you see that? The paragraph immediately 
above that i the same page. It would be the third — 
A. "The second major area of discussion"? 

Q. Yes. It says: "Some were concerned that the 
Food and Drug Administration might frown on the use 
of nicotine in those items classified as food 
products such as gum, beverage and candy..." Were 
any of the people who were working on Project Spa, 
did they ever make you aware of the fact that a 
substitute concept using those kinds of food products 
had ever been looked at by RJR? 

A. No. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/tiel/iqttp§aOO/pdfi ndustrydocuments.ucsf.edu/docs/fzhd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


279 

Q. Was that ever a subject that was — came up as a 
possible discussion in relation to Project Spa? 

A. No. 

Q. Ultimately — 

Were you made aware that ultimately several 
patents for cigarette-like products were issued by 
RJR? 

A. Yes. 

Q. Had you seen some of those patents? 

A. The patents themselves? 

Q. Right. 

A. No. 

Q. Or memos describing the patents or the — the 
item that was being patented? 

A. Saw the product. 

Q. You saw the Spa product? 

A. Yeah. 

(Discussion off the stenographic record.) 
(Plaintiffs' Exhibit 1607 marked for 
identification.) 

BY MR. FINZEN; 

Q. Mr. Johnson, showing you now what's been marked 
as Plaintiffs' Exhibit 1607, the title of which is 
"TOBACCO COMPOSITIONS, METHOD AND DEVICE FOR 
RELEASING ESSENTIALLY PURE NICOTINE," bearing Bates 
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1 numbers 506720235 through 0247, and the index 

2 provided by RJR lists this as a 1986 document. 

3 Is this a document that you ever saw during the 

4 — your participation in Project Spa? 

5 A. No. 

6 Q. In the second paragraph on the first page it's 

7 — the first few sentences say: "It is now widely 

8 recognized that smoking can be a major health 

9 hazard. This hazard can be cut down by reducing or 

10 eliminating smoking, but smokers find this extremely 

11 difficult and it is generally accepted that this 

12 difficulty is caused by nicotine-dependence." Do you 

13 see that? 

14 A. Yeah. 

15 Q. Is this — 

16 Was this information part of information that 


17 

was provided 

to you 

during 

Project Spa? 

18 

MS . 

, McDOLE 

: What 

information? 

19 

MR. 

, FINZEN 

: The 

information that we just 

20 

looked at. 




21 

MR. 

, BRANCH 

: You 

mean the memorandum 


22 itself? 

23 A. The smokers find it difficult — 

24 Q. Correct. 

25 A. — to quit smoking? 
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Q. Correct. 

A. I think I was aware of that before. I was in 
the world. 

Q. Specifically did the reference here to the fact 
that it was generally accepted that this difficulty 
is caused by nicotine dependence form part of the 
basis for your statements in 1988 that nicotine was 
addictive? 

A. I didn't say nicotine was addictive. I guess I 
did say it was addictive. "Addictive" in my — habit 
forming is my definition of it. And I don't — I 
don't understand the question again here. 

Q. The question is whether or not information like 
this within the company is what, in part, formed the 
basis for your statement in 1988. 

MS. McDOLE: Objection to the form. 

A. It's in the general public, that kind of 
information. 

Q. That nicotine was — 

A. Yeah. 

Q. — was addictive? 

A. Well habit forming certainly. 

Q. That people had nicotine dependence? 

MS. McDOLE: Objection to the form. 

A. Tobacco dependence. I mean the whole experience 
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of smoking is more than nicotine — 

Q. I understand, but — 

A. — in my understanding. 

Q. I understand, but I'm talking now specifically 
about your statement that nicotine was addictive. 

And my question is: Did information like this within 
the company in part form — 

A. No. 

Q. — the basis for your statement? 

A. No, no. General knowledge. 

Q. Well you're aware that in — at the hearings in 
Congress that the CEO of RJR, one of your successors, 
took the position that nicotine is not addictive. 

Are you aware of that? 

MS. McDOLE: Objection to the form, 
mischaracterization. 

A. I'm aware of that but I'm not sure what they 
meant by "addictive." 

Q. So that your statement that it's general 
knowledge in the public wasn't shared by the CEO of 
RJR in front of the — 

A. That doesn't mean it can't be general 
knowledge. 

MS. McDOLE: Objection to the form. 

Q. With regard to — to this particular device that 
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is reflected in the exhibit — the Exhibit 1607 under 
objects of invention on the first page, it says: It 
is — "It is an object of the invention to provide a 
novel tobacco composition which - when air is drawn 
therethrough for inhalation purposes - liberates 
essentially pure nicotine." Do you see that? 

A. Yes. 

Q. Is that a description of your understanding of 
the product that was being worked on in Project Spa? 
A. I can't tell you what was worked on. I can tell 
you what came out. 

Q. Okay. The product that ultimately came out, is 
that a description of that product? 

A. No, no. 

Q. Do you know what product this does refer to? 

A. I have no idea. 

Q. And then two paragraphs below that it says: "A 
third object of the invention is to provide a 
noncombustion method of liberating essentially pure 
nicotine from the novel tobacco composition according 
to which essentially the same rate and amount of 
nicotine release is obtained at inhalation as when 
smoking the corresponding amount of tobacco. Do you 
see that? 

A. Yeah. 
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Q. Was that one of the elements of the product that 
came out of Project Spa? 

A. I can't tell you. I suggest you get a Spa 
product and just break it down and then you could get 
the exact chemical — 

Q. To your — 

A. — and mechanical characteristics of the 

product. 

Q. To your understanding, was the object of the Spa 
product to provide the same rate and amount of 
nicotine release as is obtained at inhalation as when 
smoking the corresponding amount of tobacco? 

A. I couldn't tell you, but you can certainly check 
it out. 

Q. When the Spa product was introduced, was it your 
understanding that the product reduced greatly the 
amount of tar that was generated by burning tobacco? 
A. Yes. 

Q. And that as a result some of the harmful effects 
that had been associated with the tar in burning 
tobacco were eliminated? 

A. Well the tar was eliminated and there was no 
burning tobacco. 

Q. Correct. 

A. So if there was any harmful effects or good 
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effects they would be eliminated when they don't 
burn; right? 

Q. And that was sort of the — the overall intent 
of the project? 

MS. McDOLE: Objection to the form of the 

question. 

A. The tenet of the product was to provide an 
alternate to the consumer that addressed concerns. 

Q. But RJR chose not to market the product as a 
safe or safer cigarette; correct? 

MS. McDOLE: Objection to the form. 

A. No, that's right, they didn't. 

Q. And there were several reasons for doing that; 
correct? 

MS. McDOLE: Objection to the — 

Q. Is that correct that there were several 
reasons? 

A. There was no need to do it. 

Q. Well isn't it true that if RJR had made any 
health claims about Spa that it would have been more 
likely that the FDA would have sought to regulate 
that product? 

A. I don't know. 

(Discussion off the stenographic record.) 
(Plaintiffs' Exhibit 1608 marked for 
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1 identification.) 

2 BY MR. FINZEN: 

3 Q. Mr. Johnson, I'm showing you now what's been 

4 marked as Plaintiffs' Exhibit 1608, it's a cover page 

5 that says "ALL MATERIALS ENCLOSED SHOULD BE TREATED 

6 AS RJR SECRET," and then it bears Bates numbers 

7 506008495 through 8514, and on the second page of the 

8 document it says, "PROJECT SPA PRESENTATION, BOARD OF 

9 DIRECTORS," July 16, 1987." 

10 A. Right. 

11 Q. Have you seen this document before? 

12 A. If it went to the board I did. 

13 Q. Do you have a recollection of being at a board 

14 meeting at about this time where Project Spa was 

15 brought to the attention of the board? 

16 A. Vaguely. But it certainly came to the board. 

17 Q. It certainly came to the board? 

18 A. That's right. 

19 Q. On more than one occasion? 

20 A. Probably. 

21 Q. Take a look if you would, please, at page 10 of 

22 the document. In the first full paragraph there this 

23 document says: "The FDA could choose to exert 

24 jurisdiction over the Spa product because it contains 

25 nicotine, which the agency views as a" hazardous — 
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"'hazardous and addictive' substance. If they did, 
we would be unable to sell the product until we met 
the FDA's 'new drug' requirements. This would 
essentially preclude us from marketing the product." 

Second paragraph begins: "The FDA has 
historically avoided regulating cigarettes absent any 
health claims made by the manufacturer." Do you see 
that? 

A. Yes. 

Q. Do you remember that being an issue that was 
discussed with the committee or group working on 
Project Spa before this board presentation? 

A. Yes. 

Q. And do you recall that that was a decision that 
was — was reached, that is, to market this as a 
cigarette in order to — and not to make health 
claims in order to avoid FDA regulation? 

A. Well if you didn't market it as a cigarette you 
wouldn't have a product so you'd solve the problem 
right there. 

Q. Okay. But my question is — 

A. If you're going to have a product, you had to do 
it this way. 

Q. Right. But to market it — 

A. That's all you could do. 
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Q. To market it as a cigarette and not to make 
health claims with regard to it — 

A. That's right. 

Q. — in order to avoid FDA regulation? 

MS. McDOLE: Objection. 

A. Not to avoid — You would not — If you made 
health claims, then you got it in that first 
paragraph. 

Q. Right. 

A. So now you got a decision, do you want to bring 
this product onto the market to see if it satisfies 
consumer needs, and if you're going to do it the only 
way you could do it was as a cigarette. 

Q. And — 

A. There's nothing mysterious about that. 

Q. And not to make any health claims about the 
product. 

A. If you made — You wouldn't have a cigarette 
product if you made a health claim. 

Q. And if you did, you — 

A. You wouldn't have a product — 

Q. — open yourself — 

A. — so you'd solve the problem. 

Q. And if you did you opened yourself to FDA 
regulation; correct? 
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MS. McDOLE: Objection to the form. 

A. You don't open your — You just don't have a 
product. You got regulation on this product. 

Q. But not by the FDA. 

A. Yes. 

Q. The FDA regulated cigarettes? 

A. If you — If you made health claims. 

Q. That's the point. 

And that's the reason a decision was made not to 
make health claims. 

A. But you got other regulators, and the FDA also 
looks at cigarettes. 

Q. I understand there are other regulators, but 
specifically it is correct, was it not, that the 
decision was made not to make health claims in part 
to avoid FDA regulation? 

MS. McDOLE: Objection to the form. 

A. Not in order to avoid regulations, you wouldn't 
have a product. If you were going to have a product 
and proceed, you could not make health claims, okay? 
Q. Okay. And if you did make health claims, that 
would involve — 

A. You wouldn't have a product. 

Q. — that would involve FDA regulation. 

MS. McDOLE: Objection, asked and answered 
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at least four or five times. 

A. You would not have a product. You wouldn't even 
present it. 

Q. I understand. 

A. We don't work in a vacuum here. 

Q. From what the document says, though, I'm asking 
you a question and I just need you to answer it yes 
or no. 

A. I answered it. 

Q. Was at least in part one of the reasons that no 
health claims were made about the Premier cigarette 
in order to avoid FDA regulation? 

MS. McDOLE: Objection, asked and 

answered. 

A. It would not be approved by the FDA. 

Q. If you had made health claims. 

A. Yeah. 

Q. Okay. 

A. So then you don't have a product. 

Q. Secondly, there was a gentleman's agreement in 
the tobacco industry, was there not, that anyone who 
developed and marketed a cigarette as a safe 
cigarette would have to share that discovery with 
other — 

A. No. 
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Q. — members of the tobacco community? 

A. No. 

Q. And you've never seen any reference to the 
existence of such an agreement? 

A. No. 

Q. Let me show you what's been previously marked in 
this litigation as Plaintiffs' Exhibit 1054. 

A. "Philip Morris." 

MR. FINZEN: Wait a minute. Hold on. No, 
no, no, no. This is an RJR document. 

Q. This is a document titled "BIOLOGICAL/CONSUMER 
REFERENCE RESEARCH CONDUCTED BY PHILIP MORRIS," bears 
Bates number 501543470 through 3517. 

Have you ever seen this document before? It was 
prepared, it says on the bottom of the first page, by 
A. Rodgman and F. G. Colby in March of 1983. 

A. No. 

Q. Again, do you recognize the name of Mr. Rodgman? 
A. No. 

Q. Do you recognize the name of Mr. Colby, — 

A. No. 

Q. — that's Frank Colby. 

A. No. 

Q. Let me have you turn to the page that's Bates 
numbered with the last four Bates numbers 35 — 
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A. One seven? 

Q. No. 3504. 

A. 3504. Three, six, five — 

Q. Do you have that page, sir? 

A. Yep. 

Q. About halfway down there's a paragraph that 
begins, "throughout the domestic industry, two 
'gentlemen's' agreements were operative in the early 
days. " 

A. What's "the early days"? 

Q. "ANY COMPANY DISCOVERING AN INNOVATION 

PERMITTING THE FABRICATION OF ESSENTIALLY "SAFE" 
CIGARETTE WOULD SHARE THE DISCOVERY WITH OTHERS IN 
THE INDUSTRY." Two, "NO DOMESTIC COMPANY WOULD USE 
INTACT ANIMALS IN-HOUSE IN BIOMEDICAL RESEARCH." 

"WE KNOW THE LATTER AGREEMENT HAS BEEN BROKEN 
BY AT LEAST TWO DOMESTIC COMPANIES AND SUSPECT THE 
FORMER AGREEMENT WOULD NOT BE HONORED TODAY." Do you 
see that? 

A. Yes. 

Q. Were you ever made aware during the development 

of Project Spa of the existence of an agreement 
within the industry that if a safe cigarette was 
developed that that would be shared with others in 
the industry? 
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1 A. No. 

2 Q. Was the decision not to market or advertise 

3 Premier as a safe or safer cigarette in part done to 

4 avoid having to share that technology with other 

5 tobacco companies? 

6 MS. McDOLE: Objection to the form. 

7 A. I think we answered it before is that the reason 

8 it became a cigarette is that it's the only way you 

9 could bring it to market. Had nothing to do with 

10 this. 

11 Q. My question, however, is was one of the reasons 

12 for not marketing it as a safe or safer cigarette to 

13 avoid having to share that technology with other — 

14 A. No. 

15 Q. — tobacco companies? 

16 A. No. 

17 Q. In fact is not a third reason that it was not 

18 marketed as a safe cigarette the fact that it would 

19 have adverse — an adverse Impact, if you did so, on 

20 other RJR Tobacco products — 

21 A. No. 

22 Q. — that did burn tobacco? 

23 A. No. 

24 Q. And that — 

25 Was there a discussion within the company that 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/tiel/iqttp§aOO/pdfi ndustrydocuments.ucsf.edu/docs/fzhd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


294 

if it was marketed as a safe or safer cigarette you 
would hurt the sales of those other tobacco products? 
A. No. 

Q. Was there a discussion inside the company that 
if you marketed it as a safe or safer cigarette it 
would hurt the company's defense in tobacco and 
health litigation? 

A. No. 

Q. Did you have any communications from 
representatives of other tobacco companies asking you 
not to bring the product to market? 

A. No. 

Q. Do you have Exhibit 1603? 

A. What's it say? 

Q. That's the transcript of your interview with Mr. 
Helyar. 

(Discussion off the stenographic record.) 

A. Here we are. 

Q. Turn if you would, please, to page 14. 

A. Yep. 

Q. At the bottom of the page the interviewer says, 
"I've picked up some talk that others, that people 
at other tobacco companies would rather not have this 
product, it brings up all kinds of liability, 
regulatory issues that they would rather not have the 
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spotlight shined on.. I guess I was interested in, 
if you as a not an old tobacco guy whether you felt 
more free... to shake up the cages a little than some 
of these older lines..." 

And then the top of the next page you answer: 
"Probably. Well, it certainly quite right that 
there's no conspiracy in the industry these days... 
no, they'd like for me to go in and bury that thing 
about four under ... you know the litigation lawyers, 
here you are and you have a better product why 
haven't you brought it forward." 

Were you referring in that answer that the other 
tobacco companies wanted you to bury the Premier 
product four under? 

MS. McDOLE: Objection to the form, 
mischaracterization. 

A. I think I was characterizing — I think nobody 
likes to see somebody come up with a product that I 
thought was going to be successful. 

Q. Well — 

A. It's a competitive world we live in. 

Q. My question to you is, though, were you 
referring to the other tobacco companies in the 
answer that you gave? 

A. Oh, a lot of people — No, the whole 
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constituent, people from your wonderful fraternity 
opens up all kinds of new things for them. 

Q. Well that was my — my other, or were you 
referring to RJR's litigation lawyers that wanted you 
to bury it four under? 

A. There's all kinds of constituents. People do 
not like change. 

Q. Well did the RJR litigation lawyers in the 
smoking and health cases want you not to bring the 
Premier product — 

A. No, no. 

Q. — forward? 

A. But like most lawyers, they're twitchy, they'll 
never give you a hundred-percent answer. 

Q. And did people in the industry prefer that you 
not bring the project forward? 

A. I can't speak for them but I think they would be 
just — Any time a competitor comes up with a product 
that's got some — some marketing appeal to it you'd 
just as soon they didn't. 

Q. And the decision with regard to marketing the 
product was, rather than making any health claim to 
market it as a cleaner cigarette; — 

MS. McDOLE: Objection to the form. 

Q. — is that correct? 
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A. That's right. That was the — one of the words 
we used, one of the adjectives. 

Q. And in the process of marketing it as a cleaner 
cigarette did the company continue to deny that 
smoking regular cigarettes caused disease? 

MS. McDOLE: Objection to the form. 

A. The company had no position. It's right on the 
label, right on the label of Premier. 

Q. The company had no position as to whether 
smoking regular cigarettes was safe or hazardous? 

A. We communicated to the consumer who bought our 
product and there was a warning label right on 
Premier. 

Q. But as we have also seen in Plaintiffs' Exhibit 
1051, you communicated in other manners. 

A. Not me, not me. 

Q. RJR communicated in other manners with its 
smoking constituents as well, didn't it? 

MS. McDOLE: Objection to the form. 

Q. In which it attempted to make it clear that 
there was an open question about the issue of smoking 
and health. 

MR. BRANCH: I'm going to object, — 

A. It may have. 

MR. BRANCH: — Mr. Finzen, you've gone 
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into this now probably two hours' worth. Probably 
that same exhibit has been used about an hour's worth 
of conversation. It's clearly repetitious and 
argumentative. 

MR. FINZEN: He's raised an issue and I'm 
entitled, counsel, to — 

MR. BRANCH: He hasn't raised a new issue, 
it's the same issue you've been talking about the 
better part of the entire deposition. 

MR. FINZEN: Well it's the same issue he's 
been talking about where he raised the surgeon 
general's warning as the way that you communicated 
with smokers. 

THE WITNESS: That's right. 

MR. BRANCH: All he's doing is trying to 
answer your questions. 

THE WITNESS: That's it. And that's the 
real world. 

Q. And the real world also was that RJR also 
communicated with its smokers by putting out 
advertisements trying to make them believe that the 
issue of smoking and disease was an open question; 
correct? 

A. Maybe it was. Who says it wasn't? 

Q. Well RJR was attempting to make its smokers 
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1 believe that it was an open question; correct? 

2 MS. McDOLE: Objection to the form. 

3 A. I have — I have no idea what they planned on 

4 doing. I didn't participate in it. 

5 (Discussion off the stenographic record.) 

6 (Plaintiffs' Exhibit 1609 marked for 

7 identification.) 

8 BY MR. FINZEN: 

9 Q. Showing you now what's been marked as 

10 Plaintiffs' Exhibit 1609, a document dated April 26, 

11 1988. The title page says: "TABLE OF CONTENTS, 

12 QUESTIONS AND ANSWERS ON NEW CIGARETTE FOR 1988 

13 ANNUAL MEETING OF SHAREHOLDERS," Bates stamp numbered 

14 506374447 through 4473. 


15 


Have you seen 

this 

document before? 

16 

A. 

I probably have. 


17 

Q. 

Do you recall 

that 

there was a 


18 question-and-answer session in — at the 1988 annual 

19 meeting of the corporation of shareholders addressing 

20 the question of Premier? 

21 A. I don't know if Premier came up. 

22 Q. Was this intended to be a question-and-answer 

23 preparation beforehand to use if any of these 

24 questions came up? 

25 A. Right. 
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Q. Was this document something that was made 
public, do you know, at any time? 

A. Not to my knowledge. 

Q. At page — Well, I'm sorry, these only have 
Bates stamp numbered pages. 4452, last four numbers 
of the Bates stamp, number 9. The question is: "Is 
this a 'safe' or 'safer' cigarette?" And the answer 
is: "We are not claiming that this is a 'safe' or 

'safer' cigarette, and we don't intend to market it 
that way. It is an alternative for smokers." 

And that — that was the marketing plan, that's 
a correct statement of the marketing plan? 

A. Correct. 

Q. Below that in number 10 the question is: 

"Doesn't the development of this cigarette signify 
you have recognized there is truth to the dangers of 
smoking cigarettes that are currently on the 
market?" And the answer is: "No. No one knows the 
causes of diseases statistically associated with 
smoking. We recognize, however, that members of the 
scientific community have identified a number of 
compounds in smoke from cigarettes which they claim 
cause disease. While we do not accept these views, 
we recognize that a controversy exists." And then it 
goes on from there. Do you see that part of it? 
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A. Umm-hmm. 

Q. Was that the, in your recollection, the official 
position — 

A. No. 

Q. — of RJR in 1988 about the question of whether 
or not there are dangers of smoking cigarettes that 
were currently on the market? 

A. No, I — these are prepared by staff. Some you 
use, some you don't. 

Q. But the language that we just read, whether it 
was used at the meeting or not, is it, to your 
recollection, an accurate statement of the position 
of RJR with regard to the question of whether or not 
the dangers of smoking cigarettes currently on the 
market — 

A. I can't tell you. 

Q. And then if you look, please, near the end at 
Bates stamp number 4471. It has number 10, question 
number 10 at the top of the page. Do you have that? 
Do you have that in front of you, sir? 

A. Umm-hmm. 

Q. Question number 10 is: Isn't it — "Isn't your 
description of your new cigarette as" a — "the 
world's cleanest cigarette a health claim?" And then 
the answer is: "We have used the word cleaner to 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/tiel/iqttp§aOO/pdfi ndustrydocuments.ucsf.edu/docs/fzhd0001 



CONFIDENTIAL 


302 

1 describe our new cigarette because it is the single 

2 word that most accurately describes the many 

3 characteristics of our product that we believe 

4 consumers will consider to be improvements over their 

5 existing cigarettes." Then a couple of lines down 

6 you say: "We think these product attributes are best 

7 characterized by the term 'cleaner.' This is not a 

8 health claim." 

9 Is that an accurate statement of the position 

10 with regard to what RJR meant in the marketing of — 

11 MR. BRANCH: Well objection, you left out 


12 

the pertinent 

portion 

of the entire paragraph, as 

13 

usual. 



14 

MS . 

McDOLE: 

I join in that objection. 

15 

MR. 

BRANCH: 

Read the entire paragraph. 

16 

MR. 

FINZEN: 

I'm happy to read it. 

17 

counsel. 



18 

MR. 

BRANCH: 

All right. Please read the 

19 

entire paragraph. 


20 

MR. 

FINZEN: 

All right. 


21 Q. Because this cigarette heats rather than 

22 burns — 

23 (Interruption by the reporter.) 

24 Q. "Because this cigarette heats rather than burns 

25 tobacco, (i) it eliminates or greatly reduces a 
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1 majority of the compounds produced by burning 

2 tobacco; (ii) virtually eliminates sidestream smoke 

3 after the first few puffs; (iii) its exhaled smoke 

4 dissipates rapidly; and (iv) it produces no burning 

5 tobacco ash. We think these product attributes are 

6 best characterized by the term 'cleaner.' This is 

7 not a health claim." 

8 Have I read it all right now? 

9 MS. McDOLE: No, it's still incomplete. 


10 

A. 

No, then continue. 


11 

Q. 

"We are not saying that this cigarette will 

12 

provide any therapeutic benefits to its 

users. " 

13 

A. 

That's right. 


14 

Q. 

Is that an accurate description — 


15 

A. 

Yes. 


16 

Q. 

— of the reference to — 


17 

A. 

To "clean." 


18 

Q. 

— to "cleaner" in marketing — 


19 

A. 

Why we called it cleaner. 


20 

Q. 

Sir, you're going it have to wait 

for me to 

21 

finish my question — 


22 

A. 

Oh, that's right. 


23 

Q. 

— and then give your answer or we 

're never 

24 

going to be finished here. 


25 


Is that an accurate statement of what RJR 
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1 intended in marketing the product by use of the word 

2 "cleaner"? 


3 

A. 

Yes. 



4 

Q. 

One last thing I'd like 

you to look at. 

page 

5 

4471 

— 



6 

A. 

Which one was that? 



7 

Q. 

In the same exhibit. 



8 

A. 

Oh, in the same thing. 

That's the same 

page — 

9 


MR. BRANCH: Same 

page. 


10 

A. 

— we've been on. 



11 

Q. 

Oh, I'm sorry. Yes, it 

is, same page. 

Just go 

12 

down 

to number 12. 



13 


The question there is: 

"Now that the Surgeon 

14 

General has determined that 

nicotine is addictive. 

15 

does 

this not mean that if your new product 

contains 

16 

nicotine that it is a drug?" 

And at the bottom of 

17 

that, 

the last sentence says 

: We also think 

that 


18 claims that cigarettes are addictive sound very weak 

19 in light of the fact that over 30 million Americans 

20 have stopped smoking and that the vast majority have 

21 done so by the simple exercise of their free choice. 

22 You see that? 

23 A. Yes. 

24 Q. Is that an accurate statement, in 1988, of the 

25 position of RJR with regard to the addictive nature 
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of cigarettes, and nicotine in particular? 

MS. McDOLE: Well objection again, it's 
only a partial reading of the response. 

Q. Is that statement that I just read accurate with 
regard to RJR's position in 1988? 

A. I don't know if it's accurate with regard to 
RJR's position because somebody wrote that up. 
Generally I agree with it that you can call something 
addictive, like I call something addictive, and you 
can quit if you want to quit. 

Q. People who are addicted to drugs like cocaine 
and heroin quit; correct? 

A. Right. Or sugar. 

Q. Now when the Project Spa product was being 
tested, it was tested against a Kentucky reference 
cigarette as part of the testing program; isn't that 
correct? 

A. I do not know. 

Q. No one ever made you aware of the fact — 

A. "Kentucky reference"? 

Q. Right. Anybody ever make you aware of the fact 
that part of the testing of Premier was against 
something referred to as a Kentucky reference 
cigarette? 

A. They tested it out against competitive 
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cigarettes. I — That's an inside term. 

Q. Were you aware that — that testing that had 
been done on Premier showed that its smoke was far 
less biologically active than cigarettes that burned 
tobacco? 

MS. McDOLE: Objection to the form. 

A. It didn't have any smoke. 

Q. My question is: Were you aware that the testing 
of Premier against cigarettes that burned tobacco 
showed that Premier's smoke or — 

A. No smoke. 

Q. What did you call it? 

A. Steam. 

Q. All right. That Premier's steam was far less 
biologically active than — 

A. Yes. 

Q. — cigarettes that burned tobacco? 

A. Absolutely. There was no smoke. 

Q. Were you aware that the Kentucky reference 
cigarettes that it was tested against showed 
significant levels of known carcinogens in the smoke 
that were 90 to 99 percent eliminated by Premier? 

MS. McDOLE: Objection. He doesn't know 
anything about that — 

A. I don't know. 
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MS. McDOLE: — particular cigarette or 

about the test. 

A. I haven't seen it. 

MR. FINZEN: Counsel, you know the rule, 
"objection," no coaching. 

MS. McDOLE: Objection, lack of foundation. 
A. Would you repeat it again? It was very 
confusing. 

Q. Sure, sure. 

Were you aware that the tests that were done 
with Premier against the tobacco — products that 
burned tobacco showed that those products had 
significant levels of known carcinogens in the smoke 
that were 90 to 99 percent eliminated by Premier? 

MS. McDOLE: Objection to the form. 

A. Generally. 

Q. Were you aware that there were tests done 
between Premier and cigarettes that burned tobacco in 
lab tests that were used to show a mutagenicity? 

A. No. 

Q. Or a carcinogenicity? 

A. No. 

Q. You weren't aware of that? 

A. (Shaking head.) 

Q. Were you aware that Premier was tested alongside 
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of cigarettes that burned tobacco in both 90-day and 
14-day inhalation studies with rats and hamsters? 

A. No. 

Q. Were you aware that in the tests that were done 
on Premier against cigarettes that burned tobacco, 
that the cigarettes that burned tobacco showed 
squamous cell metaplasia of the larynx of animals 
while Premier showed no such effects? 

A. I can't recall. 

Q. Were you aware that Premier was also tested 
alongside cigarettes that burned tobacco with human 
subjects looking for nicotine metabolism and urine 
mutagenicity? 

A. No. 

Q. Are you aware that a — that — What a mutagen 
is? 

A. No. 

(Discussion off the stenographic record.) 
(Recess taken from 11:12 to 11:22 a.m.) 
(Plaintiffs' Exhibit 1610 marked for 
identification.) 

BY MR. FINZEN: 

Q. Mr. Johnson, I'm now going to show you what's 
been marked as Plaintiffs' Exhibit 1610. 

A. Oh, this is a different one. 
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Q. Mr. Johnson, I've just handed you what's been 
marked as Plaintiffs' Exhibit 1610, it's a document 
that's entitled "PREMIER Cigarette Science Summary" 
and bears Bates numbers 508236162 through 6229. 

A. Right. 

Q. Have you seen this document before? 

A. I can't — I can't recall. 

Q. This appears to be a — 

A. When was it? 

Q. — set of documents that were prepared perhaps 
for an overhead presentation. If you turn to 
about — 

A. When was it produced? 

Q. — Bates page number 6168 — 

A. What year? 

Q. Turn to page 6168 and we can see that. 

A. Oh. 

Q. It's only about five pages in from the front. 

MR. BRANCH: The numbers are upside down 

here. 


THE WITNESS: Yeah, I got them here. 

Q. At the top of the page there there's some, it 
looks like computer-generated information about slide 
job numbers and whatnot that bears the date of August 
31, 1988. 
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1 

A. 

Yep. 




2 

Q. 

You see that? 




3 

A. 

Umm-hmm. 




4 

Q. 

At least this 

page 

and some 

of the others are 

5 

dated in the August 

— 

July-August time frame. 

6 

A. 

Yeah, it's in 

that 

period. 

Okay. 

7 

Q. 

Do you recall 

there being a 

presentation in - 

8 

in 

the July-August 

time 

period to 

the board of 

9 

directors about Premier 

that used 

overheads? 

10 

A. 

We never used 

overheads — 


11 

Q. 

Do you recall 

it - 

- 


12 

A. 

— in the board. 



13 

Q. 

In the board. 

Do 

you recall 

any presentation 


14 where a summary document of this type was handed out 

15 in combination with a presentation on Premier? 

16 A. To who? 

17 Q. To the board. 

18 A. No. That doesn't mean it may not have been, I 

19 just don't recall it. 

20 Q. Turn if you would, please, to page Bates 

21 numbered 6193. This page refers to, on the left-hand 

22 side, various classes of compounds, — 

23 A. Right. 

24 Q. — and on the right side the reduction of those 

25 compounds in Premier. 
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A. Right. 

Q. Have you seen these figures before or figures 
like these before? 

A. Perhaps. 

Q. If we were to look at the pages that — that are 
in front of this it would explain that there was this 
testing that we've talked about dealing with Premier 
and tobacco-burning cigarettes? 

A. Right. 

Q. Now you recall that there was a reduction then 
between the steam or the aerosol that Premier emitted 
compared to the smoke from burning tobacco of 
numerous compounds? 

A. Right. 

Q. On this page that we're looking at here. Bates 
page 6193, do you recall that these were some of the 
compounds that were tested in the burning cigarette 
and in Premier? 

A. No, I couldn't — couldn't attest to it but I 
accept the fact that's what it was. 

Q. And is this consistent with your recollection 
that compounds like phenolics and nitrosamines were 
reduced anywhere from 90 to 99 percent in Premier 
compared to the tobacco-burning cigarette? 

A. That's what it said. 
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MS. McDOLE: Objection to the form. 

Q. Were you aware that some of these compounds that 
are listed on this page had been linked as known 
carcinogens? 

MS. McDOLE: Objection. What do you mean 
by "linked"? 

A. No, the only thing that we looked at is these 
are the things that are purported to be the bad 
things in smoke. 

Q. Were any of them identified to you as known 
carcinogens? 

A. No, they just — I'm sure they just went down 
the list here. 

Q. Did anybody in doing that tell you what kinds of 
compounds these were? 

A. They may have. They may have. 

Q. Do you remember whether the use of the word 
"carcinogen" was made in the presentation? 

A. Not necessarily. Might have. 

Q. Was it your understanding that some of the 
compounds that were eliminated by Premier were known 
carcinogens? 

A. I don't think we talked about carcinogens. It's 
the — the bad stuff that — 

Q. Were you aware that — that some of the 
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1 compounds that were eliminated that were said to be 

2 the bad stuff — 

3 A. Purported to be the bad stuff, right. 

4 Q. That were purported to be the bad stuff were 

5 purported to cause cancer? 

6 A. Not necessarily. 

7 Q. You don't have a recollection of that? 

8 A. (Shaking head.) 

9 Q. And then if you'll turn a few more pages to page 

10 6196. 

11 A. 6196. Right. 

12 Q. That's the one that talked about unrestrained 

13 cell growth DNA. Do you see that? 

14 A. I see it. 

15 Q. And it refers then to frequently cited criteria 

16 for those kinds of tests, chemical compounds, in 

17 vitro testing, inhalation and so on. Were you aware 

18 that this kind of testing was done for Premier? Were 

19 you made aware of that? 

20 MS. McDOLE: Objection to the form. 

21 A. Not — Aware of testing, but I couldn't be 

22 specific. 

23 Q. Had you seen any earlier version that looked 

24 like this where the term "chemical compounds" instead 

25 referred to carcinogens? 
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A. No. 

Q. Were you aware that some of the chemical 
compounds that were used or that were found in the 
reference burning cigarette did have carcinogens in 
them? 

A. No, but I'm sure it was in the public knowledge. 
Q. But you had no knowledge of that? 

A. Never — Never discussed it. We talked about 
the removal. 

Q. And then if you turn to the next page, I'm 
sorry, two more pages it shows mainstream product 
produced, whether it was the aerosol of Premier or 
the smoke of the reference cigarette, and the 
condensate that was used or tested from each of 
those. Do you see that? 

A. Yep. 

Q. Do you recall that there was testing of — in 
the kinds listed on the left-hand side of the page, 
the assay, the Ames assay, HGPRT, SCE, CA and UDS for 
both the condensate from Premier and from the 
cigarettes that burned tobacco? 

A. I know there was a lot of testing. I couldn't 
be specific on those. I couldn't tell you what one 
of those meant. 

Q. And that when those tests were used with the 
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reference cigarettes all but one was positive, and 
for Premier they were all negative. Do you recall 
that? 

A. No. 

Q. Do you have any reason to doubt that that 
report — 

A. No. 

Q. — on this page is accurate? 

A. No. 

Q. And then if you turn to the next page, again it 
talks about the criteria utilized, and if you turn 
one more page it says 90-day inhalation studies of 
the rat. 

A. Yeah. 

Q. Do you have that? 

A. Yeah. 

Q. It refers to squamous cell metaplasia of the 
larynx. Do you know what that is? 

A. No. 

Q. Did anybody define for you that in looking for 
the effects of inhalation testing between Premier and 
cigarettes that burned tobacco they were looking at a 
kind of cell structure that was linked to cancer? 

A. No, these are standard tests that are in the 
general venue of industry and government and medical 
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1 so I'm sure they just ran the standard test against 

2 current product or whatever the product was, Kentucky 

3 to and against Premier, and here was the difference. 

4 Q. And the differences shown on this page is for 

5 high, medium and low exposure there was findings of 

6 squamous cell metaplasia in the larynx of the animals 


7 

for 

the reference cigarette? 



8 

A. 

Right. 



9 

Q. 

But very little for Premier even 

at 

the high 

10 

exposure — 



11 

A. 

Right. 



12 

Q. 

— and none at the low exposure. 



13 

A. 

Right. 



14 


Pretty good. 



15 

Q. 

And if you turn then a few more 

pages, about 10 

16 

or 

12 pages to 6210 Bates number. 



17 

A. 

Yep. 



18 

Q. 

It refers to urine mutagenicity. 

and 

again were 

19 

you 

aware that there was this testing 

in 

human 

20 

subjects of both Premier and tobaccos 

— 


21 

A. 

Yeah. 



22 

Q. 

— products that burned tobacco? 



23 

A. 

Yeah. 



24 

Q. 

And that in doing that the urine 

of 

the smokers 

25 

of 

tobacco that burned — cigarettes 

that 

burned 
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tobacco was more mutagenic than that of nonsmokers, 
that that was the finding? 

A. No, the finding was when they switched it went 
down to the same level as nonsmokers. 

Q. Right. 

A. But — 

Q. But when they smoked — 

A. But the world was aware that if you smoked that 
your urine mutagenicity was higher. 

Q. The world was aware of that? 

A. Yeah. This wasn't — That wasn't a fact that 
just sat inside R.J. Reynolds. I mean, — 

Q. That fact didn't — 

A. — every medical tester in the world knew that. 

Q. That fact didn't appear on the side panel of 

cigarette packs, did it? 

A. Well it's up to the government. They can put it 
on there. 

Q. And that fact didn't appear in RJR 
advertisements like Plaintiffs' Exhibit 1051, did it? 
A. Well it could have been there, but it was — it 
certainly is a fact. It was — It was not a secret. 
Q. Did RJR in the 1988 time frame, to your 
knowledge, take out any advertisement of the kind of 
Plaintiffs' Exhibit 1051 that said to the public and 
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the smokers of its cigarette products that while we 
were doing this testing for Premier we found that 
cigarettes that burned tobacco had carcinogenic 
compounds in them and caused smokers' urine to become 
mutagenic? 

A. I don't think you could say that. And we 
certainly didn't because we never got into the 
marketplace, we just got into tests. But we were 
certainly addressing ourselves to the problems of — 
health problems involved with smoking. That's why we 
brought — invested in Premier. 

Q. Without referencing Premier, did RJR take out 
any advertisement that said we've done some recent 
testing that shows the smoke of products that burn 
tobacco have carcinogenic compounds in them, cause 
squamous cell metaplasia in the larynx of rats — 

A. No, but everybody — but there's been studies 
saying that. That was on record. 

Q. But in terms of RJR saying it, are you aware of 
any time when RJR made that statement publicly? 

A. No, I don't recall them making that statement. 
But it was a known fact. 

Q. Now even though these tests showed this reduced 
biologic activity and no mutagenicity and near 
elimination of carcinogens, RJR never made a claim 
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that Premier was a safer cigarette; correct? 

A. No. 

Q. And in fact in the labeling and packaging of the 
product when it was test marketed did you even 
identify what the controversial compounds were that 
were supposedly eliminated? 

A. People can do — They do the testing. The 
testing would come up by independent laboratories 
right away. You didn't have to do it. 

Q. I'm talking about in the product packaging — 

A. You would provide the product, the product would 

be independently tested. Anything that you're going 
to say is always — would be suspect, and — but 
those products were immediately tested by the 
competition and by all of the health authorities and 
anybody else that happened to be involved in the 
game. 

Q. You're misunderstanding my question. My 
question is: In the packaging and labeling of the 
Premier product itself that you put out to the 
consumers did you even identify what the so-called 
controversial compounds were that were eliminated by 
Premier? 

A. I don't know what was in there. There was 
available — No, we didn't I don't believe. It was a 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/tiel/iqttp§aOO/pdfi ndustrydocuments.ucsf.edu/docs/fzhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

320 

cigarette. 

(Discussion off the stenographic record.) 
(Plaintiffs' Exhibit 1611 marked for 
identification.) 

BY MR. FINZEN; 

Q. Mr. Johnson, I'm showing you now what's been 
marked as Plaintiffs' Exhibit 1611. On the first 
page it says, "Introducing Premier. The Cleaner 
Smoke. Please read this before trying new Premier," 
bearing Bates numbers 506432706 through 2711. 

A. Right. 

Q. Have you seen this document before? 

A. Yes. 

Q. On the left-hand side of the first page there's 
a little copyright mark that says "1988 R.J. Reynolds 
Tobacco Co." Is that accurate, in your recollection, 
as to the timing of the publication or printing of 
this document? 

A. It would be sometime in ninety-eight. 

Q. And was this the insert for the Premier product 
that was test marketed? 

A. It was a smaller thing that was attached to the 
package explaining the product. 

Q. Does this appear to be a larger version of that 
same — 
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A. Yes. 

Q. — insert? 

A. Yeah. It would be the one — The insert would 
fold to the size of that (indicating package of 
cigarettes) package. 

Q. If you turn to the second page of this document, 
in the center column it says: "What is 'cleaner 
smoke'?" And it refers to Premier being a 
breakthrough that, quote, substantially — that — 
I'm sorry. Let me read the whole thing. "It's a 
breakthrough that changes the very composition of 
cigarette smoke - substantially reducing many of the 
controversial compounds found in the smoke of 
tobacco-burning cigarettes." Do you see that? 

A. Yep. 

Q. Is there anyplace other than in this document 
where you recall ever identifying what those 
compounds were to people who smoked Premier? 

MS. McDOLE: Objection to the form of the 

question. 

A. I don't know. 

Q. Is there anywhere in this document where they 
are identified? 

A. I don't know. I'll have to look at the 
document. I can't remember. 
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1 Q. Take a look and see. 

2 A. Well you've gone through it so maybe you could 

3 — I don't see — Oh, here's the smaller — Yeah. 

4 Here's how it came on the box (indicating). 

5 Q. You're referring to page 2710? 

6 A. Yeah. Yep. 

7 Q. Are you aware in a nonlabeling or packaging type 

8 of communication that RJR ever published what the 

9 controversial compounds were that were reduced in 

10 Premier? 

11 A. Oh, I know they were presented to the scientific 

12 community. 


13 

Q. 

To 

the consumers were 

they ever 

presented? 

14 

A. 

To 

the end consumer? 

Not to my 

knowledge. 


15 Certainly they were available. 

16 Q. Would you agree that ultimately the failure of 

17 Premier to be a successful product was linked 

18 directly to RJR's failure to advise consumers that 

19 the cigarette was in fact a safe or safer cigarette? 

20 A. No. 

21 Q. Are you aware that that was a perception that 

22 was out there in the public domain? 

23 MS. McDOLE: Objection to the form. 

24 Q. Did you ever see any newspaper articles that 

25 indicated that was the basis for the failure? 
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1 A. No. 

2 (Discussion off the stenographic record.) 

3 (Plaintiffs' Exhibit 1612 marked for 

4 identification.) 

5 BY MR. FINZEN; 

6 Q. Mr. Johnson, I'm showing you now what's been 

7 marked as Plaintiffs' Exhibit 1612. It's a document 

8 at the top entitled "WHITHER PREMIER? WHERE DOES 

9 PREMIER STAND TODAY?", and it bears Bates stamp 

10 numbers 508269189 through 9192, and the RJR index 

11 identified this as a document dated November 30, 

12 1989. 

13 Is this a document that you've ever seen before? 

14 A. No. 

15 Q. Do you recall having discussions at any time in 

16 1988 with regard to the success or failure of the 

17 test marketing of Premier? 

18 A. With respect to the results of the test 

19 marketing, right. 

20 Q. Okay. Was it generally felt at RJR that the 

21 results of the test marketing were not successful? 

22 A. Well they didn't meet our initial expectations 

23 but it's a — any time you're introducing a new 

24 product you have to hold it by the hand and you 

25 really don't know what the reaction's going to be 
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until people start putting up hard money. You can 
run tests, you can give — you know, you can do 
samples, you can do a variety of other things. And 
once you — once you go out there, and I think any 
consumer marketer will tell you, the ones you think 
are going to take off don't, and the ones that don't, 
sometimes do take off. So it needed a lot of — it 
needed study, it needed reengineering and it needed 
about a two-year cycle to start bringing this in. 

As you may recall, there was a merger that took 
place in November of 1988, and there were new owners, 
and the new owners had paid so much money for the 
company that they weren't in a position to finance. 
This was a tremendous financial commitment, and you 
had to stay with it. 

MS. McDOLE: Excuse me, Mr. Finzen. Do you 
have a date for this? 

MR. FINZEN: The date that we have off 

the — 

THE WITNESS: November 30. 

MR. FINZEN: The date that we have off the 
index is November 30, 1989. 

BY MR. FINZEN: 

Q. The first paragraph of document number 1612 is 
— says: "PREMIER is thought of in some quarters — 
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1 both inside and outside the Company — as the largest 

2 and most expensive marketing failure since the 

3 Edsel." You see that? 

4 A. Yep. 

5 Q. Is that a position that you recall hearing 

6 discussed while you were still with the company in 

7 1988? 

8 A. No, because at that time they pulled the plug — 

9 well the plug was going to be pulled on it simply 

10 because they didn't have the money. 

11 Q. If you go down to the third full paragraph, the 

12 third sentence of that paragraph says: "It was not 

13 executed and presented to the consumer in an 

14 effective way. The smoking experience was 

15 significantly inferior to existing products on the 

16 market, and the product advantages were prevented 

17 from being communicated effectively." You see that? 

18 A. Yes. 

19 Q. The reference there to the product advantages 

20 being prevented from being communicated effectively, 

21 was it your feeling that the company was prevented 

22 from communicating — 

23 A. No. 

24 Q. — the advantages of the product? 

25 A. No, we just weren't doing properly, that's all. 
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Q. Was it your feeling that if the advantages of 
the product being a safer cigarette were 
communicated, that the product would have been 
success — a success? 

A. It wouldn't have been a product. 

(Interruption by the reporter.) 

A. There would be no product. 

Q. Because if you'd done that the FDA — 
(Interruption by the reporter.) 

Q. — would have come in to regulate the product 
and you wouldn't have been able to market it. 

A. They wouldn't have approved the product. Any — 
It's like any new product, it takes time and you've 
got to hold it by the hand, and times change. You 
remember that this what we're talking about, the 
results are in Cincinnati and one other town. There 
was a long way to go. 

Q. Are you familiar at all with any publications 
that indicated the — the reason for the failure was 
— of the product was that the product had not been 
marketed as what it was, a safer cigarette? 

A. No. 

MS. McDOLE: Objection to the form. 

Q. Are you aware of a Wall Street — 

A. How could you market it as a safer cigarette? 
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Q. Are you aware of a Wall Street Journal article 
that quotes an unidentified source as saying, quote, 
RJR was scared to label this what it was, a cigarette 
that wouldn't give you cancer, says an ad agency 
executive, and you can't have it both ways. Did you 
ever see that article? 

A. No, but it sounds like a bone head. 

Q. You don't believe there's any — any truth to — 

A. You can't market it as a safer cigarette or you 
wouldn't have a product out there so if the guy — 

You have to have the product in the first place. 

Q. And are you aware of a Wall Street Journal 
article that said RJR couldn't market Premier as a 
safer cigarette without refuting the industry's 
age-old claim that smoking hasn't been proved 
unhealthy? 

A. No, I don't believe that at all. 

Q. You don't believe that's an accurate statement? 

A. No. 

Q. You as the CEO of the company — 

A. But you need time with the product. 

Q. You considered, as CEO of the company. Premier 
as an investment in the mother lode, didn't you? 

A. Right. 

Q. And you viewed the tobacco side of the RJR 
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1 Nabisco business as the mother lode? 


2 

A. 

So did the rest of the world. 

3 

Q. 

And you also felt 

that — personally that 

4 

tobacco should be a private business so that those 

5 

who 

value money for money's sake could own cigarette 

6 

companies; isn't that 

correct? 

7 

A. 

That's right. 


8 


MR. FINZEN: 

Those are all the questions I 

9 

have. 


10 


THE WITNESS: 

They're a bad equity 

11 

investment. 


12 


MR. BRANCH: 

Anybody else have any 

13 

questions for Mr. Johnson? 

14 


MS. McDOLE: 

Do you want me to go and then 

15 

you 

want to go? 


16 


MR. FINZEN: 

Well that's the way it has to 

17 

be. 



18 


(Discussion 

off the stenographic record.) 

19 


THE REPORTER 

: Off the record, please. 

20 


(Discussion 

off the record.) 

21 


EXAMINATION 

22 

BY MS. McDOLE: 


23 

Q. 

Good morning, Mr. 

Johnson. 

24 

A. 

Good morning. 


25 

Q. 

I have a few questions as follow-up to the 
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questions by the State of Minnesota. 

First of all, it's been some time since we 
started your deposition so could you remind us when 
you were CEO of the company? 

A. January 1st, '87 till the end of '88, 
effectively. 

Q. So basically — 

A. Really about November 30th because then I went 
into transition. 

Q. November 30th of 1988? 

A. Yeah, once KKR, the deal went through — 

Q. Okay. 

A. — then I was a caretaker. 

Q. So it's not quite two years; is that right? 

A. For all practical purposes. 

Q. All right. Sir, do you have any degree or 
particular expertise in biology? 

A. No. 

Q. Do you have any degree or expertise in 
chemistry? 

A. No. 

Q. Same question for physiology. 

A. No. 

Q. Same question for psychology. 

A. No. 
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Q. Do you have any degree or expertise in 
psychiatry? 

A. No. 

Q. Do you have any degree or expertise in pathology 
or pharmacology? 

A. No. 

Q. Do you have any degree or expertise in 
epidemiology? 

A. No. 

Q. Should the jury in this case understand that you 
are expressing any expert opinions in any of these 
areas? 

MR. FINZEN: Objection. 

A. No. 

Q. Do you have any degree or expertise in reading 
old documents, Mr. Johnson? 

A. Didn't know there was a degree. 

Q. Have you — 

A. I certainly haven't got one. 

Q. You have been shown during the course of your 
deposition, by the State of Minnesota, several dozen 
documents you never saw before; is that right? 

A. That's right. 

Q. And just so the record's clear, the first time 
you looked at at least portions of those documents 
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1 was during this deposition; is that right? 

2 A. That's right. 

3 Q. Okay. Now the stack of exhibits in this 

4 deposition is several inches high. Were you able to 

5 read through all those documents as they were shown 

6 to you? 

7 A. No. 

8 Q. Let me ask you — 

9 Well for the most part what was done by the 

10 State of Minnesota was to read small excerpts from 

11 these documents. Isn't that right? 

12 A. True. 

13 Q. And to direct your attention to just pieces of 

14 them? 

15 A. (Nodding.) True. 

16 Q. Turn if you would, to Plaintiffs' Exhibit 1050 

17 which was one of the old documents we looked at in 

18 the deposition. It's a 1962 document I believe 

19 written by Mr. — or by Alan Rodgman. 

20 A. Rodgman. 

21 Q. Now do you recall that the State of Minnesota 

22 took you through certain portions of that document? 

23 A. Right. 

24 Q. Do you have any idea what the source of 

25 information was that Mr. Rodgman was writing about? 
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1 A. No idea. 

2 Q. Do you know — have any idea whether it was some 

3 RJR internal research or some research that was 

4 generally available and published in medical journals 

5 or scientific journals? 

6 A. No. 

7 Q. Are you — 

8 A. Or was it research? 

9 Q. Are you aware that prior to the time that you 


10 

became CEO, 

that is in the beginning of 1987, that a 

11 

great deal 

had been written 

about smoking and health? 

12 

A. 

Was I 

aware of it? 


13 

Q. 

Yes. 



14 

A. 

No. 



15 

Q. 

Okay. 

Let me direct your attention to one of 

16 

the 

things 

that the State of 

Minnesota asked you 

17 

about that 

was on page 3 of 

this document, 1050. 

18 

A. 

"3" at 

the top? 


19 

Q. 

Right, 

the — page 3 at 

the top. 

20 

A. 

Right. 



21 

Q. 

If you 

look down on the 

page there's a heading 

22 

that 

says " 

Biological Data." 

Do you see that? 

23 

A. 

Yes. 



24 

Q. 

And I 

believe that the 

state directed your 

25 

attention to the first sentence or two of that 
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passage which reads: "Cigarette smoke condensate is 
carcinogenic to mouse skin. Much is made of the fact 
that the dosage level used exceeds that of the human 
exposure." Do you remember being directed to that 
particular passage during your deposition? 

A. Vaguely. I — No. 

Q. The state didn't go on to read about that "other 
investigators, using nominal" — 

A. Yep. 

Q. — "dosage levels, did not obtain positive 
results." 

A. Yeah. 

Q. Isn't that right? He didn't read that part to 
you, did he? 

A. No. 

Q. He didn't read many other parts of these 
documents to you, did he? 

A. No. 

Q. Do you know what the source of the information 
was in any of these documents that he's shown you in 
your deposition? 

A. Some I do. 

Q. Okay. For the most part do you know what the 
source of information is for the old documents? 

A. The old documents, no. No. 
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Q. Okay. When you're referring to "some documents" 
you're referring, for example, to the Premier? 

A. When I was current. That's right. 

(Interruption by the reporter.) 

(Discussion off the stenographic record.) 

Q. When you said, I think, a few minutes ago that 
you were aware of the source of some of the 
statements in the documents, were you referring to 
documents that you saw as CEO? 

A. That's right. 

Q. Okay. With respect to all of these old 
documents you were shown, do you know what the source 
of information is contained in those documents? 

A. No. 

Q. Do you know whether or not the old documents 
reflect in any way the policy of RJR Tobacco during 
those periods of time? 

A. No. 

MR. FINZEN: During what periods of time? 

Q. During the periods of time in which they were 
written. 

A. No. 

Q. Do you know whether the ideas and thoughts and 
philosophies that are reflected in those documents 
were ever executed or put into motion by the company? 
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A. No. 

Q. Did those old documents reflect the policy and 
practice at RJR during your tenure? 

A. Not to my knowledge. 

Q. Mr. Johnson, during the course of yesterday's 
session you were asked some questions about whether 
you knew folks who said they wanted to quit but did 
not quit? 

A. That's right. 

Q. And — Referring to smoking. 

A. That's right. 

Q. Do you know whether those people could not stop 

or would not stop? 

A. Would not stop. 

Q. Why do you say that? 

A. Well because so many people can stop. 

Q. You were also asked several questions about 
Premier. Let me ask you a couple follow-up 
questions. Do you know what the reaction was of your 
testing with respect to consumers on the taste of 
Premier? 

A. Yes. 

Q. What was the reaction? 

A. We had a problem on taste, but more than the 
problem on taste, we had a problem on smell. 
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Q. What do you mean by that? 

A. Well when the — when you lit up the end of the 

Premier that had sort of a burnt, because you weren't 
lighting up tobacco you were lighting up a — a 
cylinder, a core, so that was obviously something 
that had to be corrected. 

Q. Mr. — The State of Minnesota showed you a few 
documents relating to the reduction of certain 
compounds in Premier versus other ciga — other 
cigarettes where tobacco is burnt, and he also 
directed your attention to Plaintiffs' Exhibit 1611. 
Could you tell us what Plaintiffs' Exhibit 1611 is? 

A. 1611 is — was put on the package, and I think 
at the very back of it 16, what, 50653, would that be 
the number? 

Q. Yes. 

A. That is the size, and then it was folded, that 
went on the cigarette package to introduce the 
consumer to the — the Premier product. 

Q. Okay. When you were referring to 506, is it 
432710 and 2711? 

A. 2710 and 2711, right. 

Q. Do you have an example of that, by any chance, 
today? Do you have an example of how this was 
attached? 
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A. Yeah, it was folded and then glued (indicating). 
Q. Okay. In other words, it was — This — This 
information that's contained — 

A. All went with the package. 

Q. Okay. This was actually attached to the package 
of Premier; is that right? 

A. Right, in this size (indicating). 

Q. So if someone bought a Premier or if someone 
used a Premier package and took out one of the 
cigarettes, they would see that; is that right? 

A. That's right. 

Q. Okay. And there was disclosure in that 

information about the reduction — of the substantial 
reduction of many of the controversial compounds; is 
that right? 

A. Excuse me, I — 

Q. Sure. 

A. — I disappeared. 

Q. Let me ask the question again. 

If you look at Plaintiffs' Exhibit 1611, which 
is the information that was attached to the Premier 
cigarette package, there was disclosure, as the State 
of Minnesota pointed out during its questioning, that 
there was a substantial reduction in Premier of many 
of the controversial compounds found in the smoke of 
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tobacco-burning cigarettes; correct? 

A. That's right. 

Q. But you did go on to say in this information 
that was disseminated with the Premier that those, 
meaning those compounds, that remain include carbon 
monoxide; correct? 

A. Right. 

Q. Now you mentioned during your examination by the 
State of Minnesota that the information about 
specifically what compounds had been reduced was 
given to the scientific community. 

A. That's right. 

Q. Could you tell us what specifically was done or 
what you know was done? 

A. Well they — a group of people both inside and 
outside, would be consultants to RJR, travel around, 
they did the New York Times Board Review, for 
instance, they did the — had various seats in places 
that they thought were appropriate, various hospitals 
medical centers, and presented the story of Premier. 
Q. Including the reduction of the compounds? 

A. Yes, I would imagine so. I never participated, 
but if you're talking about the scientific people, 
they'd get right into the nuts and bolts. 

Q. All right. Did any of the antismoking advocates 
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ever embrace the Premier cigarette — 

A. Some did. 

Q. — as a safe cigarette? 

A. Not — I never heard the word "safe," but as a 
— as a very viable alternative. 

Q. Did they ever call it a safe cigarette? 

A. They may have. 

Q. To your knowledge, did they ever call it a safe 
cigarette? 

A. No. 

Q. There was lots of questioning during the earlier 
part of your deposition about the fact that RJR did 
not call it, that is Premier, a safer cigarette. And 
you said you wouldn't have a product if you called it 
a safer cigarette. 

A. That's right. 

Q. Could you explain what you meant by that? 

A. Well it — I think it goes back, I think it's 
done well in that presentation to the — to the board 
that if you call it a safer then this would be a 
different product that the FDA would regulate, 
whereas if you call it a cigarette and have a warning 
label on it you can go right ahead, it's just another 
cigarette product. 

Q. Did you have any discussions with anyone, or did 
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you have any opinion of your own as to whether or not 
the FDA wouid accept your marketing it as a safer 
cigarette? 

A. Oh, I had an opinion. I wouid say no. 

Q. Why not? 

A. Because of all the properties that the FDA and 
the surgeon general talk about. 

Q. What properties were they taiking about? You 
say "because of all the properties." You mean the 
properties of cig — 

A. Yeah, that come out of the cigarette, that come 
out of the analysis. 

Q. Okay. You said earlier that, in response to 
questions by the state, that you did not think that 
you had any obligation to try to get to the bottom of 
the smoking-and-health controversy with respect to 
the issues concerning causation. Do you remember 
that testimony? 

A. That's right. 

Q. What did you mean by that? Why do you say that 
you didn't think that you had an obligation to do 
that? 

A. Well there was so much going on, and there are 
so many studies and so many opinions and so many 
approaches that eventually they had to get resolved 
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and they would be resolved by the regulators, and 
when the regulators came up with their answer then we 
would follow what the regulations are. 

Q. And you were aware that RJR employed 
scientists — 

A. Oh, yes. 

Q. — itself who were looking into this. 

A. Yes. 

Q. And you were aware that RJR was expending funds 
for research done outside of RJR. 

MR. FINZEN: Objection, leading. 

Q. Were you aware of that fact? 

A. Oh, yeah. 

Q. Before 1985, or before 1987 when you became CEO, 
have you — had you ever heard of the Tobacco 
Industry Research Committee? 

A. No. 

Q. And had you ever heard of the Council for 
Tobacco Research? 

A. No. 

Q. Turn if you would to Sistad Exhibit 2 which is 
entitled "A Frank Statement to Cigarette Smokers." 

Had you ever seen that either around the time it was 
published back in 1954 or at any time prior to your 
deposition? 
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A. No. I didn't live in America. 

Q. Did you ever — All right. 

Did you ever see it once you — 

A. Came to America? 

Q. — arrived in America? 

A. No. They'd have to do it in French. 

Q. Did you ever see Exhibit 1051, which is the 
newspaper article? 

A. No. Is that the '84 newspaper article? 

Q. It's the — Yeah, the 19 — 

A. The '62 — Here we are. 

Q. I think we said 1983. 

A. Yeah. 

Q. I think we've been talking about this is a 1983 
article entitled — 

(Interruption by the reporter.) 

Q. — "Smoking and lung cancer: A second 
opinion." 

Did you see it at any time before this 
deposition? That is. Exhibit 1051. 

A. No. 

Q. Were you aware before 1987 that there were 
warnings appearing on packages of cigarettes? 

A. Yes. 

Q. Were you aware before 1987 that the surgeon 
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general had issued several reports concerning smoking 
and health? 

A. Yes. 

Q. Now at one point you indicated during your 
testimony in response to the state's questions that 
certain information was appearing on the cigarette 
packages that R.J. Reynolds sold. What information 
were you referring to with respect to the warnings? 

A. The warnings. 

Q. What — Specifically I think you took out a 
package of — 

A. Oh, I took a — Yes. Well here's an example 
(indicating). 

Q. Okay. What is the warning on that particular 
package, Mr. Johnson? 

A. It says: "Smoking causes lung cancer, heart 
disease, emphysema and may complicate pregnancy." 

Q. And was that warning the kind of warning that 
was appearing on your — strike that — on cigarette 
packages during the time that you were CEO? 

A. Yes. 

Q. Now did anyone from the State of Minnesota ever 
come to you while you were CEO or ever come to RJR 
during the time that you were CEO and indicate that 
the state might not allow the company to sell 
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cigarettes in the state — 

A. No. 

Q. — because of that warning? 

A. No. 

Q. Did anyone from the state of Washington ever do 
that? 

A. No. 

Q. Did anyone from the federal government ever do 
that? 

A. No. 

Q. Did anyone from any state or government agency 
ever indicate to you, sir, while you were CEO, that 
RJR would not be allowed to sell cigarettes in 
certain states because of the warnings and the 
determinations that had been made by the surgeon 
general? 

A. No. 

MS. McDOLE: Thank you very much. 
(Discussion off the stenographic record.) 
EXAMINATION 

BY MR. FINZEN; 

Q. Mr. Johnson, when counsel for RJR was asking you 
about your testimony concerning people who had tried 
to quit smoking and weren't able, remember that a few 
moments ago? 
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A. Yes. 

Q. She asked you if you believed that those people 
didn't quit because they couldn't stop or wouldn't 
stop; is that right? 

A. (Nodding.) 

Q. And you said you believed it was because they 
wouldn't stop; — 

A. That's right. 

Q. — right? 

But you don't have any direct knowledge from a 
medical or scientific standpoint whether it was that 
they couldn't or they wouldn't, do you? 

A. Well the only knowledge I have is those people 
that said it eventually did stop. 

Q. They expressed a desire to stop and — 

A. And did. 

Q. — and ultimately did, but it was difficult, it 
took some time. 

MS. McDOLE: Objection to the form. 

A. They stopped. 

Q. And they tried several times and weren't able, 
and ultimately they could. 

A. I don't know how many, but I know they quit. 

Q. And you know that some of them had tried before 

unsuccessfully and — 
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A. They may have. 

Q. And in terms of — of you know some people who 
have expressed a desire to stop smoking that have 
never stopped; right? 

A. There are — None that have expressed a strong 
desire. 

Q. But a desire. 

MS. McDOLE: Objection to the form. 

A. I — There are people out there smoking today 
and there are obviously people that think they may 
stop some day. 

Q. And indeed in terms of drugs that everybody 
accepts as addictive, heroin, that sort of thing, 
there are people who stop using heroin — 

A. Sure. 

Q. — and there are some who die from it who never 
do stop; correct? 

A. I suspect so. 

Q. And those who die, do you think it's because 
they wouldn't stop or they couldn't stop? 

A. Because they wouldn't stop. 

Q. Do you think that their addictiveness to the 
drug had anything to do with their ability to stop? 

A. "Addictiveness," you can be addicted and you can 
stop. "Addictive" being attracted is the way I look 
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at it. 

Q. Did anyone during the course of the deposition 
prevent you from reading any of the documents that I 
showed you in more depth or detail than you did? 

A. No. 

Q. Did you have a belief, while you were the chief 
executive of R.J. Reynolds, that you had any 
responsibility to be aware of the historical business 
of RJR Tobacco? 

A. That I had a responsibility? No. 

Q. Did you undertake any effort to make any kind of 
a — an historical review of the business of RJR 
Tobacco? 

A. No. I lived in the present. 

(Interruption by the reporter.) 

(Discussion off the stenographic record.) 

Q. As the chief executive of the company, did you 
feel that you had any responsibility to view and 
review the entire issue of smoking and health to get 
to the bottom of whether or not it was an open 
question or whether smoking was linked to diseases in 
humans? 

MR. LAYDEN: Object to the form. 

A. No. 

(Interruption by the reporter.) 
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MR. FINZEN: That's all I have. 

MS. McDOLE: Thank you very much. 

THE REPORTER: Off the record, please. 
(Deposition concluded at approximately 
12:13 p.m.) 
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